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EXECUTIVE SUMMARY 

Critical issues concerning the operation of bodies corporate have come to the fore with the rapid growth 
in medium and higher density housing developments in Auckland. This report provides information so 
that councils and other private parties might identify and bridge current gaps in legislation and practice, 
through the implementation of their respective responsibilities.  

Chapter 1 introduces the topic of bodies corporate, the brief for this research and the methodology 
adopted. Chapter 2 focuses on the Unit Titles Act 1972 (UTA) and briefly reviews some New Zealand 
literature on bodies corporate. Chapter 3 discusses overseas models for managing intensive housing and 
lessons drawn from overseas experiences. Chapter 4 reports on key research findings from the thirty in-
depth interviews undertaken for this project with the following stakeholder groups: developers; 
representatives from owners’ committees; body corporate management spokespeople; staff in Auckland 
councils; on-site and off-site managers; lawyers; and a property valuer. Chapter 5 offers 
recommendations, identifies issues for further exploration and sets out guidelines for good practice. 

Key findings from the interviews are summarised under the following four themes: 

Relationships and Responsibilities  

There is a lack of clarity with respect to relationships between developers and body corporate 
management companies, developers and property management companies and developers and on or off-
site managers. The report highlights the strong possibility of conflicts of interest arising in these sets of 
relationships. 

Legislation and Regulation  

There are numerous problems and deficiencies with the Unit Titles Act. These include matters such as the 
establishment of unit entitlements, body corporate rules and the regulation of, and practice by, body 
corporate management companies. 

Communication and Awareness  

Communication issues were evident across all stakeholder groups, except valuers. These issues can be 
explained by several factors including: various parties being poorly informed regarding roles, 
responsibilities and legislation; interpersonal difficulties, sometimes created by heavy handed practice; 
and inadequate attention to administrative responsibilities by stakeholder groups. 

Housing Quality and Management  

Three interrelated aspects of this theme are addressed. First, a fundamental indicator for the long-term 
success of intensive housing is good design and the use of high quality building materials. Second, while 
body corporate management companies attracted considerable criticism, it should be recognised that they 
are often forced to operate on low budgets, which can comp romise the quality of the service they can 
offer. Third, the employment of an on-site or off-site manager was unanimously endorsed as assisting the 
smooth running of intensive housing developments.  

The following recommendations are proposed: 

1. To Central Government 

1.1 That a major  review of the Unit Titles Act be undertaken as soon as possible. 

1.2 That this review should take account of the recommended changes to the Act made in the Law 
Commission’s Report 59: Shared Ownership of Land and also include consideration of: the role and 
functions of body corporate management companies, secretaries and agents, owners and owners’ 
committees; the current inflexibility of rule changes; the appointment and dismissal of the body corporate 
management company and/or secretary; the preparation of an asset management plan for each body 
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corporate; the establishment of a sinking fund; the setting of levies; an early opportunity for the first 
group of owners to review the body corporate regulations and contractual arrangements put in place by 
the developer; and issues around Future Development Units. 

1.3   That consideration be given to the registration and/or regulation of body corporate management 
companies and/or body corporate secretaries, which provides for appropriate training, supervision and 
accountability. 

1.4 That consideration be given to establishing an independent, government funded office to provide 
information and education on bodies corporate. A feasibility study needs to be undertaken on its 
functions, location and funding. 

2. To Local Government 

2.1 That councils take a more proactive role in promoting the provision of information and education 
with respect to the responsibilities, and obligations of those  involved in bodies  corporate management 
and membership. In this regard councils consider preparing a ‘guide to bodies corporate’ which can be 
widely disseminated to owners, potential buyers and professionals.  

2.2 That councils consider appointing a case officer to liaise with bodies corporate and on body 
corporate matters. 

2.3 That councils consider ways of ensuring that, where appropriate, reference is made on Land 
Information Memoranda to the existence of a body corporate. 

2.4 That this report be circulated to relevant Government Ministers and Departments, and professional 
bodies such as the Institute of Surveyors, the Law Society and the Real Estate Institute of New Zealand. 

 

The successful management of intensive housing is contingent on attention to what might be perceived as 
relatively minor practices, which can make a significant difference to the quality of day-to-day living on 
site. Many issues that arise need to be dealt with quickly and competently, in order to stop problems 
escalating unnecessarily. Below are good practice guidelines for owners and professionals additional to 
the requirements of the Unit Titles Act. It is suggested that:  

For Good Day-To-Day Management: 

§ body corporate secretaries/ body corporate management companies respond promptly to information 
requests from owners and owners’ committees.  

§ bodies corporate should consider the employment of an on-site (or off-site) manager, where 
developments are of a sufficient size to warrant the investment. 

§ the body corporate secretary/ body corporate management company should adopt clear accounting 
procedures and report regularly to owners. 

§ maintenance issues should be attended to immediately. 

For Good Long-Term Management: 

§ an asset management plan is prepared which includes a long-term maintenance plan.  

§ a sinking fund is established, based on the long term maintenance plan. 

§ owners’ committees take the initiative in revising body corporate rules where necessary. 
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For Improved Day-To-Day Communication:  

§ regular newsletters are disseminated to keep residents informed. 

§ the names and contact details of owners’ committee members and the body corporate manager are 
available for all residents and potential buyers. 

§ communication is encouraged between off-site owners and their tenants with respect to rules and 
responsibilities. 

Councils Need To: 

§ encourage better relationships between bodies corporate and councils over such matters as adequacy of 
parking for residents and visitors, suitability and placement of recycling and rubbish containers and 
disposal practices, and charging for services (such as water and waste water). 

§ ensure that resource consent conditions are adhered to and implemented.  

§ ensure that council staff are accessible and where appropriate, that councils have nominated contact 
people with specific responsibility for liaising with bodies corporate. 
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1.0 INTRODUCTION 

1.1 Background 

Housing intensification is a relatively new phenomenon in New Zealand. It is however, a major platform 
of the Auckland Regional Growth Strategy (Auckland Regional Growth Forum, 1999) aimed at 
countering urban sprawl and its associated problems, and a phenomenon that over the past few years has 
profoundly and irrevocably changed the nature of Auckland’s urban landscape. Housing intensification 
refers to both medium density housing, defined here as two and three storeyed terraced housing and low 
rise apartments, up to four storeys, and higher density housing characterized by multi-storey apartment 
blocks. 

Despite the proliferation of intensive type housing developments in the Auckland Region, little research 
has been undertaken regarding factors important in ensuring and maintaining the quality and success of 
housing intensification strategies. What research there has been, however, has confirmed the crucial role 
bodies corporate will have in enhancing the living circumstances for medium and higher density housing 
residents. In turn, this will help achieve positive outcomes for the broader intensification strategy 
(Auckland Regional Council, 2000:2; Dixon, Dupuis and Lysnar, 2001; Dixon, Dupuis, Lysnar, Spoonley 
and LeHeron, 2001).  

Bodies corporate are created under the Unit Titles Act 1972 (UTA) to manage and administer common 
property for owners. While bodies corporate have therefore been in operation for some 30 years, it is not 
until recently, with the rapid growth in medium and higher density housing developments, that many 
critical issues concerning their operation have come to the fore. The research referred to above identified 
a number of these issues including: the importance of good management in maintaining standards within 
developments over the long term; the financial adequacy of bodies corporate to afford good quality site 
management; communication problems between and among body corporate secretaries, bodies corporate, 
owners and tenants; a mandate gap between the private, site specific responsibilities of a body corporate 
and the wider, public responsibilities of local authority councils; the consequences for body corporate 
management of high rates of rental occupancy, as opposed to owner-occupation; the ability of bodies 
corporate to engender and facilitate a sense of community among residents; and inflexible provisions in 
the UTA related to body corporate issues. 

The extent of growth in housing intensification in the Auckland Region over the last decade is shown in 
Table 1.1 which contains building consents data for the Region for the years 1991 to 2002. Columns (a) 
and (c) refer to dwellings consented to, whereas Column (b) refers to consents issued. Column (a) shows 
the total number of residential dwellings consented to for the years 1991 to 2002. Column (b) provides 
data on the number of consents issued over the same time period, where the consent contains five or more 
dwellings. Column (c) shows the total number of dwellings these consents cover. It can be assumed that 
the majority of these dwellings are multiple dwellings – the types of dwellings that comprise medium and 
higher density housing. It can also be assumed that a significant proportion of the owners of these 
dwellings will be part of a body corporate. Column (d) expresses these dwellings as a percentage of the 
total number of dwellings covered by consents.  

Column (c) shows that there was a definite jump in both 1993 and 1994 in the number of new dwellings 
consented to in the five plus dwellings per consent category. An increase of a similar scale in the number 
of these dwellings occurs for 1994, while for the next two years the numbers of dwellings in this category 
remained fairly constant. A further rapid rise in the number of these dwellings occurred in 1997, the 
number for 1998 showing a very small increase, before they peaked in 1999. The numbers dropped 
considerably in 2000 and rose again in 2001. The data until October 2002 indicates that the number of 
these dwellings will be well in excess of 2001. As Column (d) indicates, from 1997 the percentage of 
consents for multi-unit dwellings has ranged between one fifth and one third of all consents issued in the 
Auckland Region. The 2002 part-year is the first year that has risen above this range. The long-term trend 
is for an increase in the number of consents issued for five or more dwellings. This is a strong indication 
of an increasing number and proportion of multiple-unit developments. 
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Table 1.1: Auckland Region Residential Building Consents Data, 1991-2002 
 (a) 

Total no. new 
residential dwellings 

consented to 

(b) 
No of consents 
containing 5+ 
dwellings per 

consent 

(c) 
No. of dwellings on  

consents 
consenting to 5+ 

dwellings  

(d) 
% of total dwellings: 

5+ dwellings per 
consent 
(c) / (a) 

1991* 4,161 29 244 5.9 
1992 5,312 29 319 6.0 
1993 6,179 40 636 10.3 
1994 8,570 68 1,164 13.6 
1995 8,190 64 1,164 14.2 
1996 9,453 76 1,182 12.5 
1997 10,412 116 2,120 20.4 
1998 8,612 111 2,346 27.2 
1999 11,725 180 3,863 32.9 
2000 8,004 107 2,098 26.2 
2001 8,307 109 2,445 29.4 

2002** 10,358 139 4,019 38.8 
Total 99,283 1,068 21,600 21.8 

* April – December only 
** January – October only 
Source: Building Consents Data Base, Auckland Regional Council, 1991-2002 
 
1.2 Research Brief 

The broad aim of the research brief was to provide high quality information on issues concerning bodies 
corporate, in order that councils and private parties might identify and bridge current gaps in legislation 
and practice through the implementation of their respective responsibilities. The research brief made it 
clear that the research findings would be used to contribute to improvements in the physical and social 
quality of intensive housing in the Auckland Region. It is not intended that this report be seen as a 
complete review of bodies corporate. Rather, it should be viewed as a preliminary assessment of an issue, 
which to date, has received little attention from policy makers. 

A key purpose of the research, as set out in the research brief, was ‘to investigate body corporate 
management of intensive housing in Auckland’. More specifically, the intention was to examine the 
relationship among stakeholders and stakeholder groups, such as owners’ committees, developers, 
lawyers and councils, and issues around legislation. The roles and responsibilities of various groups who 
had an interest in bodies corporate were to be critically examined, particularly in light of the operation of 
similar overseas experiences and models. 

It was agreed that the key outcomes of the research would provide an improved understanding of:  

factors which are critical to the successful operation of bodies corporate;  

factors which impede the operation of bodies corporate; 

overseas models for effective management of intensive housing, the principles of which could be 
extended to the local context; 

the extent to which body corporate management is either restricted, or not legally required by provisions 
under the UTA, to carry out activities that would enhance the physical and social management of 
intensive housing; and  

how a closer ‘fit’ might be achieved between the private site-specific responsibilities of bodies corporate 
and the operational and policy responsibilities of councils.  

The understandings developed would then become the basis for recommendations to Auckland councils 
and, if pertinent, to other interested bodies such as the Law Commission. 
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1.3 Methodology 

Phases of the Research 

The research was designed to be undertaken in five phases.  

(i) Phase One comprised two literature reviews. The first identified a range of overseas models of 
bodies corporate or body corporate equivalents the researchers considered pertinent to the management of 
common property on multiple housing sites in New Zealand. The second drew out key issues from 
existing New Zealand research, on the operation of bodies corporate.  

(ii) Phase Two  was the empirical component of the research, whereby 30 interviews were conducted 
with a range of stakeholders and stakeholder groups. For the purposes of this phase of the research a 
qualitative research methodology was adopted. The intention for this phase, therefore, was to gain as 
much in-depth knowledge as possible from people who had considerable involvement with bodies 
corporate, with respect to their establishment, their operation and management, the associated legal 
issues, and the experiences of living in properties that were part of a body corporate. An in-depth 
qualitative study such as this, makes no attempt at a representative sample of participants. Rather, it was 
considered that a purposive sampling approach would yield the richest and most useful data. Thus 
experienced professionals and developers were interviewed. Saying that, some attention was given to 
ensure that body corporate secretaries and representatives of owners’ committees had experiences across 
a range of situations, from smaller medium density housing developments located in urban fringe 
suburbs, through to large, inner city, high rise developments.  

(iii) Phase Three synthesised and analysed the empirical findings in the context of the completed 
literature reviews.  

(iv) Phase Four comprised a review of the UTA in light of the research findings.  

(v) Phase Five involved drawing on the outcomes of the previous phases in order to write up the 
report and develop guidelines and recommendations relevant to the on-going management of intensive 
housing in Auckland, for councils and other interested parties. 

Key Tasks 

To gather the required information a number of specific research tasks were accomplished. These 
included: 

setting up a Research Advisory Group of staff from Auckland councils to liaise with the research team;  

the preparation of a summary of key findings from literature on bodies corporate in New Zealand; 

undertaking a review of overseas models for the management of intensive housing; 

the development and piloting of interview schedules appropriate for the 30 interviews that made up the 
empirical component of the research, the selection of participants, and the arranging for and carrying out 
of these interviews with the following participants: body corporate management spokespeople (7); on-site 
and off-site managers (4); developers (5); staff in Auckland councils (4); representatives from owners’ 
committees, three of whom were committee chairs (6); lawyers (3); and one property valuer;  

obtaining ethical approval to conduct the research;  

the analysis of the interviews and synthesis of the interview findings with literature review findings; and 

a critical review of the UTA. 
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Procedures for Selection and Recruitment of Participants 

The selection of appropriate research participants was discussed and decided upon with the Advisory 
Group and an initial list of participants was drawn up. This was supplemented by the names, 
recommended by research participants themselves, of other interested and knowledgeable people who 
would be suitable interviewees. 

The initial approach to prospective participants was made via a telephone call which, in most instances, 
was followed up by a letter and accompanying information sheet explaining the project and seeking their 
co-operation. This was followed by a telephone call or email confirming participation and arranging 
interview details. No pressure was put on any person contacted to participate in the research. 

The Interviews 

Research participants were involved in semi-structured, in-depth interviews which lasted from between 
one to two hours. Almost all interviews were taped and took place either at the research participant’s 
place of work or home. A number of informal discussions also took place over the time of the research 
with people interested in the research questions, who were keen to relate their experiences with bodies 
corporate, whether as professionals or as residents in housing managed by bodies corporate. While not 
directly included in this research, it is acknowledged that the views of the researchers have been 
influenced by all the information they have gained in the course of conducting this research project. 

Ethics 

Before any of the interviews were held, approval for the research to proceed was sought and gained from 
the Massey University Albany, Human Ethics Committee. The research is subject to the Massey 
University Code of Ethical Conduct and the Code of Ethics of the Sociological Association of Aotearoa 
(New Zealand) and was undertaken in accordance with the principles of the University of Auckland’s 
Policies and Procedures Regarding Research and Teaching Involving Human Subjects.  

Key ethical considerations for this research included: providing research participants with full knowledge 
of the project’s purpose, (including information on the funding sources); ensuring participants’ rights 
were clearly set out and understood; informed consent; and issues around anonymity and confidentiality. 

Research participants were provided with a description of the project, its purpose, a list of the project’s 
funding bodies and the procedures with which they would be involved, by way of a letter and information 
sheet. The research team answered any questions directed to them about the research. Team members’ 
contact details were included on the information sheet sent to prospective participants. Informed consent 
was obtained at the commencement of the interviews. Participants’ rights were set out on the information 
sheet and again on the informed consent sheet. At the commencement of the interview participants were 
again reminded of their rights to decline to answer any question, to terminate the interview at any time 
without any questions being asked, or to withdraw from the research (and thus withdraw their data) at any 
time until July 31st, 2002 without having to give a reason. All research responses were treated 
confidentially and no information that could identify any individual research participant is mentioned in 
the report or the recommendations and guidelines.  

1.4 Advisory Group and Researchers 

The Advisory Group for this research consisted of Brenna Waghorn (ARC), Brian Waddell (ARC), Cathy 
Kenkel (WCC) and David Hookway (ACC). 

The research team comprised Dr Ann Dupuis and Penny Lysnar, School of Social and Cultural Studies, 
Massey University, Albany and Professor Jenny Dixon and Clare Mouat, Department of Planning, 
University of Auckland. 
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1.5 Report Structure 

The report is structured as follows. Chapter 2 examines New Zealand legislation and literature with 
regard to bodies corporate. It includes an analysis of the UTA which highlights the procedures involved 
in the establishment of a unit title and operational issues related to bodies corporate. This is followed by a 
summary of the Law Commission Report on the shared ownership of land and an overview of other 
research that has investigated body corporate issues. Chapter 3 sets out issues that have arisen in the 
overseas literature with respect to body corporate equivalents. Chapter 4 presents the key research 
findings from the empirical component of the research. Chapter 5 identifies and discusses key problems 
of bodies corporate that emerged from the research and offers recommendations and guidelines for good 
practice. The Report ends with appendices which include an outline of the interview questions and the 
Second and Third Schedule rules as set out in the UTA.  
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2.0 NEW ZEALAND LEGISLATION AND LITERATURE 

This chapter is in three parts. First, the provisions of the Unit Titles Act 1972 (UTA) and its amendments 
relevant to bodies corporate are described. Second, key findings of the Law Commission report on 
‘Shared Ownership of Land’ (Law Commission, 1999) are summarised. Third, an overview of other 
research that has investigated body corporate issues is provided.  

2.1 The Unit Titles Act, Amendments, Most Relevant Sections and 
Schedules 

The Act 

The UTA was first introduced into Parliament as the ‘Flat and Office Ownership Bill’ in December 1971. 
Commenting that ‘we are now living in an age of transition’, Sir Leslie Munro viewed the bill as 
consistent ‘with the progress of modern civilisation’, stating that ‘in this country we are probably moving 
from the front-yard and back-yard concept of life to the flat and apartment concept, with people going out 
into the country in the weekends’ (Munro, 1971:1089). Based on Australian legislation from Victoria and 
New South Wales, the UTA became somewhat more complex because of the greater amount of leasehold 
land to be dealt with in New Zealand. Designed to overcome shortfalls in both the company share and 
cross lease forms of title, the Act was also regarded as a forward-looking measure to lessen urban sprawl 
and encourage the principled development of high-rise residential and commercial developments within 
city environments (Alston et al., 2000).  

The UTA is defined as: 

An Act to facilitate the subdivision of land into units that are to be owned by individual proprietors, and 
common property that is to be owned by all the unit proprietors as tenants in common, and to provide for 
the use and management of the units and common property (Unit Titles Act 1972: 2). 

The UTA comprises sixty-five sections, divided into four separate parts. Part I deals with stratum estates 
including issues of subdivision, unit entitlement, certificate of title, common property, accessory units, 
and the powers, duties, actions and liabilities of the body corporate. Part II contends with special 
provisions relating to leasehold land and includes matters relating to the lessor’s interest, powers of the 
body corporate in respect of leases, stratum estates in leasehold, restrictions on surrenders and releases, 
and the renewal and expiry of leases. Part III deals with miscellaneous provisions including the recovery 
of contributions, interest on money owed, proprietor liability, rules, insurance, voting rights, 
redevelopment and regulations. Part IV applies to the conversions of existing schemes (such as flat or 
office company title or cross-lease title) and covers issues relating to resolution, unit plan consent, and 
certificate of title. 

Amendments 

The Unit Titles Amendment Act 1979 (UTAA) was brought into effect on 2 November, 1979. This 
Amendment was introduced to revitalise the Unit Titles regime and as a result it favours developers in a 
way the original Act did not (Alston et al., 2000:671). It deals primarily with the issue of staged 
development. Matters relating to the staging of subdivision, proposed development plans, and how future 
development units are to be effected are dealt with in Part I. Part II deals with miscellaneous amendments 
to the Unit Titles Act, with other minor amendments made to the Act in 1980 and 1981. Three further 
amendments were made in 1993, this time to the Unit Titles Amendment Act 1979.  

Most Relevant Sections 

For the purpose of this report thirteen sections of the UTA are of particular relevance and require further 
comment. Five of these sections (s4, s6, s8, s9, s12) provide an understanding of the process involved in 
the formation of a unit title. The remaining sections (s13, s15, s16, s17, s36, s37, s40, s51) outline the 
way in which the Act deals with operational issues.  
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Section 4 – Subdivision effected when plan deposited 

This section describes how the subdivision of land for the provision of units is effected by the deposit of a 
unit plan under the Land Transfer Act 1952. The deposit of a unit plan creates in each unit a stratum 
estate1 in freehold or a stratum estate in leasehold. The creation of a stratum estate in a unit allows that 
estate to be transferred, leased, mortgaged or settled as if the stratum estate were an estate in fee simple in 
land or an interest in land under a lease or licence. One of the main outcomes of allowing stratum estates 
to be treated similarly to an estate in fee simple was that it became easier for buyers to raise finance to 
buy such units.         

Section 6 – Unit entitlement 

Before the deposit of a unit plan, every principal unit 2 and accessory unit3 is assigned a unit entitlement 
fixed by the Valuer-General or a registered valuer. The unit entitlement is based on the relative value of 
the unit in relation to each of the other units on the plan and, with only few exceptions, can the unit 
entitlement later be changed. The unit entitlement is used to determine each unit owner’s share in 
common property, share of common costs and share of votes. There is sometimes a misconception that 
unit entitlement values are based on floor area alone. While floor area is important, such things as views 
can also be considered. Problems with unit entitlements arise when the relative value of a particular unit 
may change due to such circumstances as a view being built out or a ground floor unit changing from 
residential to commercial premises. In such cases, changing the unit  entitlement requires an official 
‘redevelopment’ to be undertaken, involving considerable time and expense. 

Section 8 – Issue of certificate of title in respect of unit  

Upon the deposit of a unit plan as noted in section four, the District Land Registrar issues a certificate of 
title in the name of the registered proprietor4 (not the body corporate) of the land to which the plan 
relates, for the stratum estate in all of the units shown on the unit plan. The Registrar may, at the request 
of the registered proprietor, issue a separate certificate of title for any principal unit, which may include 
one or more accessory units. 

Section 9 – Common property 

Common property is held by the proprietors of all the units as ‘tenants in common’ in shares proportional 
to the unit entitlement of their respective units. Section nine also allows the possibility for the proprietors 
of all the units to sell or lease part of the common property.  

Section 12 – Proprietors to constitute body corporate 

On the deposit of the unit plan the registered proprietor of the land to which the plan relates becomes the 
body corporate. Thereafter the proprietor or proprietors of all the units comprising the unit plan shall be 
the body corporate. In effect, this usually means the developer is the first registered proprietor of all the 
units and is therefore the body corporate. As the developer sells the units other proprietors also become 
part of the body corporate. Once the developer has sold all of the units he/she is no longer part of the 
body corporate. 

Section 13 – Actions by and against body corporate 

                                                                 
1  An estate which is divided into lots.  
2  This refers to individual units within a unit title. A ‘principal unit’ is defined in the UTA as a unit 

that is designed for use … as a place of residence of business or otherwise, and that is shown on a 
unit plan as a principal unit.  

3  An ‘accessory unit’ is defined in the UTA as a unit that is designed for use with any principal unit 
(whether as a garden, garage, car parking space, storage space, swimming pool, laundry, stairway, 
passage, or other like purpose) and that is shown on a unit plan as an accessory unit.  

4        In most cases the proprietor at this stage would be the developer. 
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The body corporate may sue and be sued in its corporate name. It may also sue for damage or injury to 
the common property caused by any person, including a unit proprietor. Knowledge of this section is 
useful in providing understanding of instances where individual unit proprietors have brought legal action 
against the body corporate to which they belong, as well as bodies corporate that have brought legal 
action against unit proprietors or the developer. 

Section 15 – Duties of body corporate 

In summary, section 15 states that the body corporate shall –  

1 (a)  carry out any duties imposed on it by the rules 

 (b) insure and keep insured all buildings and improvements 

(c) effect other insurance as required by law 

(d) apply insurance money to the rebuilding or reinstatement of buildings or improvements 

(e) pay insurance premiums  

(f) keep the common property in a state of good repair 

(g) comply with local authority or public body notices and orders  

(h) control, manage and administer the common property and do all things necessary for the 
enforcement of the rules 

(i)  do all things necessary for the enforcement of any lease or licence under which the land is held 

(j) do all things necessary for the enforcement of any contract of insurance entered into 

  2 (a)   establish and maintain a fund for administrative expenses sufficient for the control, 
management and administration of the common property, and for the payment of any insurance 
premiums, rent, repairs and discharge of any other body corporate obligations 

 (b) determine the amounts to be raised in relation to 2(a) 

 (c)  raise amounts by levying contributions on the proprietors in proportion to the unit entitlement of 
their respective units 

the body corporate may distribute any surplus money or property  among the proprietors according to 
their unit entitlements 

the body corporate shall be deemed to have an insurable interest in all buildings and improvements  

5 any insurance policy authorised by this section and effected by the body corporate shall not be 
liable to be brought into contribution with any other policy, save another policy authorised by this section 
in respect of the same buildings or improvements. 

Section 16 – Powers of body corporate 

As well as stating the body corporate shall have all such powers as are reasonably necessary to enable it 
to carry out the duties imposed on it by the Act and by it rules, this section also states that the body 
corporate shall not have the power to carry on any trading activities. This is expanded upon in section 
37(5), where it is stated that no body corporate should acquire or hold any interest in land or any chattel 
real or to carry on business for profit. These provisions have the potential to restrict bodies corporate 
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from such activities as acquiring neighbouring land for additional parking, or dealing with service 
providers (e.g. Metro Water) who supply the development as a whole, rather than individual units.   

IX.       Section 17 – Dealing affecting the common property 

This section asserts that any transfer, lease or granting of easement affecting the common property can 
only be executed with unanimous resolution of the body corporate (i.e. every unit proprietor must support 
the action). 

X.  Section 36 – Certificate of proprietor’s liability 

This certificate is of particular relevance during the purchase of a unit and provides information to a 
prospective buyer about the details of contributions required from the unit proprietor, including amounts 
paid and outstanding to the body corporate. It also states whether any other liabilities have been or are 
about to be incurred by the body corporate, for which the proprietor may be liable, as well as the rate at 
which any interest is accruing in relation to any amount owing to the body corporate by the proprietor. 
The certificate also states whether any notices have been received regarding proceedings against the body 
corporate. Such certificates are usually requested from the lawyer of the current unit  proprietor by the 
lawyer of the prospective buyer. It is apparent that proprietors are not always aware of such a certificate, 
and will not always have sighted such a document. 

XI.  Section 37 - Rules 

Section 37 states how the control, management, adminis tration, use and enjoyment of the units and the 
common property of a unit plan, and the activities of the body corporate shall be regulated by the rules set 
out in the Second and Third Schedules of the Act. While these rules can be amended, repealed or added 
to (which is most usually and readily done during the establishment stage when the developer alone 
comprises the body corporate), the UTA provides a standard set of Second and Third Schedule rules 
(Appendix Two), which form the basis of most body corporate rules. Section 37 sets out how these 
Second and Third Schedule rules are to be regulated and includes provisions that: 

Second Schedule rules are to be added to, amended or repealed only by unanimous resolution of the 
proprietors (s37 (3)). 

Third Schedule rules are to be added to, amended or repealed only by resolution of the body corporate at 
a general meeting (s37 (4)). 

No powers or duties are to be conferred or imposed by the rules of the body corporate that are not 
incidental to the performance of the duties or powers imposed on it by the Act, and as mentioned in 
relation to section 16, which would allow the body corporate to acquire or hold any interest in land or 
chattel real, or to carry on business for profit (s37 (5)). 

No rules shall prohibit or restrict the devolution, transfer, lease or mortgage of units, or destroy or modify 
any right implied or created by the Act (s37 (6)). 

The repeal, addition, or amendment of any Second or Third Schedule rule must be lodged, notified and 
recorded in a specified manner (s37 (7)). 

The body corporate shall keep a record of the rules in force from time to time (s37 (8)). 

If requested, the body corporate shall supply a copy of the rules to any proprietor and may charge a 
reasonable fee for this request (s37 (9)). 

If requested, the body corporate shall make the rules available to any person who has a proper interest 
(s38 (10)). 
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The body corporate rules shall be binding on the body corporate, all proprietors and any other person 
occupying a unit, and shall ensure for the benefit of the body corporate and every proprietor (s37 (11)). 

The body corporate or any proprietor is entitled to apply to the Court for an order to enforce any rule or to 
award damages arising from the breach of any rule (s37 (12)). 

Section 40 – Appointment of administrator 

Section 40 allows for the body corporate, a creditor of the body corporate, or any person with a registered 
interest in a unit, to apply to the Court for the appointment of an administrator. The administrator can be 
appointed by the Court for an indefinite or fixed period of time, on such terms and conditions as the Court 
thinks fit, and with such powers and duties as the Court orders. An appointment of an administrator under 
section 40 is most likely to relate to a crisis situation where the body corporate is not functioning 
adequately, and should not be confused with the appointment of a body corporate secretary as discussed 
below in ‘Schedule rules’.  

Section 51 – Default by body corporate 

This section makes provision for any person, local authority or public body to apply to the Court for an 
order compelling the body corporate to carry out its required duties. If the body corporate defaults in 
complying with any such requirements, the body corporate, its secretary, or any member of the body 
corporate committee who is knowingly a party to the default is regarded as having committed an offence 
and is liable to a fine not exceeding $400. 

Schedule rules 

As previously stated, the UTA provides a set of Second and Third Schedule rules (as set out in Appendix 
Two) which are regulated by the provisions of section 37 of the Act. Second Schedule rules deal with 
constitutional type issues connected to the duties of the proprietor, the powers and duties of the body 
corporate, the committee of the body corporate, and general meetings of the body corporate. Third 
Schedule rules deal with issues connected to the behaviour of residents, including regulation of noise and 
pets, proper use and enjoyment of common property, safe and legal use of units, and prevention of 
disturbance or nuisance to other occupiers.         

Given that these research findings highlight the significant and vital role of the body corporate secretary, 
it is worth noting that Second Schedule rules relate specifically to this position. The appointment of the 
body corporate secretary is made by the body corporate itself, most often during the early stage of 
development, when the developer alone comprises the body corporate. The powers and duties of the body 
corporate secretary are set forth in the Second Schedule rules as follows: 

A secretary (who may or may not be a proprietor)5 shall be appointed by the body corporate at its first 
annual general meeting for such term, at such remuneration, and upon such conditions as it may approve; 
and any secretary so appointed may be removed by the body corporate, either at a subsequent annual 
general meeting or at an extraordinary general meeting called for that purpose. At any such meeting the 
secretary shall have the right to attend and be heard (Rule 30, Second Schedule, UTA). 

 The function of the secretary shall be to keep proper books of account in which shall be kept full, 
true, and complete accounts of the affairs and transactions of the body corporate and to carry out such 
other functions as may from time to time be delegated to him [sic] by the body corporate (Rule 31, 
Second Schedule, UTA). 

                                                                 
5  As amended by s27 (1) of the Unit Titles Amendment Act 1979. 



NZ LEGISLATION AND LITERATURE 

16 

The secretary shall in each year prepare a balance sheet showing the body corporate’s financial dealings 
during that year, and shall, within 6 months after each annual general meeting, send a copy of the latest 
balance sheet to every proprietor (Rule 31a 6, Second Schedule, UTA). 

As has been mentioned rules, unlike the sections of the UTA, can be added to, repealed, or amended by 
the body corporate. The rules referring to body corporate secretaries, stated above, are Second Schedule 
rules, and therefore require unanimous resolution by the body corporate before they can be changed. This 
is a less onerous task when the developer alone comprises the body corporate during the early stage of 
development. It is possible, therefore, that the rules relating to the powers and functions of the body 
corporate secretary (or any other rules) could be readily changed, providing any such rule change does 
not destroy or modify any right implied or created in the Act (s37 (6)). 

It is not always the case, however, that rule changes do comply with such a requirement. The implications 
of this are twofold. First, such rule changes are ultra vires7 and, therefore, are not valid. This may not 
always be apparent to unit owners, and may well require costly court action for the matter to be resolved. 
The second implication of such rule changes is that the eventual set of Second and Third Schedule rules 
for any development, or unit plan, may bear only a vague resemblance to the standard Second and Third 
Schedule rules set out in the UTA. Although not all rule changes are necessarily ultra vires, there may 
well be rule changes that have the potential to influence negatively the smooth and effective running of a 
body corporate, and the day-to-day lives of residents. It is apparent that a number of unit owners are not 
aware of such possibilities when they buy their unit. 

2.2 Law Commission Report 59 – Shared Ownership of Land 

This report reviews aspects of both cross-leases and unit titles and provides a summary of 
recommendations and draft statute. In relation to unit titles, the report discusses concerns related to the 
definition of the term ‘unit’, the need for a body corporate, unit entitlements, insurance, dealings in 
common property, recovery from defaulters, staged developments, heritage covenants, easements, and 
body corporate rules. Set out below is a discussion of the issues raised in the Law Commission report that 
also arose during the course of this research. 

1. The Need for a Body Corporate 

 The Commission proposed a new section to dispose with the body corporate in circumstances 
where there are no more than six principal units, the common property consists entirely of a driveway, 
party wall or both, and all the registered proprietors elect to dispense with the requirements for a body 
corporate (Law Commission, 1999: 54).  

2. Unit Entitlement 

 The Commission reported on a number of flaws related to unit entitlements. Unit entitlement 
results in a number of determinations, including the ownership of common property, the apportioning of 
levies and voting rights among unit holders, and the apportionment of entitlement if a plan is cancelled. It 
was the Commission’s opinion that the unit entitlements provisions encompass too many functions. They 
argued that the unit entitlement is not necessarily an appropriate basis for apportioning liability for share 
of outgoings (for instance, a lift may be of little use to a ground floor owner). The report also mentioned 
how relative values may change during the life of the building. With such flaws in mind, the Commission 
recommended provisions allowing for differential levies, for varying the entitlement at any time by 
unanimous agreement, and provision for an application to the court for reassessment of unit entitlement 
by aggrieved parties (1999: 20-21).     

3. Insurance 

 The discussion of insurance in section 15 of the UTA notes the obligation imposed on bodies 
corporate to insure all buildings or other improvements. In situations where a stand-alone building is 

                                                                 
6  Inserted by s27(2) of the Unit Titles Amendment Act 1979 
7  An ultra vires act is beyond the legal power or authority of a person, institution, or legislation, and 

therefore invalid (Hinde et al.,1997). 
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contained in a unit space, this is not always regarded as necessary or appropriate. The Commission 
proposed that in the case of stand-alone buildings in a unit space, a provision be made in the Second 
Schedule rules, that with the unanimous agreement of all proprietors, the obligation of the body corporate 
to insure all buildings or other improvements be removed (1999:21). 

4. Recovery From Defaulters 

 The report discussed the practical difficulties for bodies corporate in recovering levies from unit 
holders who do pay what is due from them. While the right exists for the body corporate to sue a unit 
holder for unpaid levies, the cost of such legal action is not always cost effective. Such issues resulted in 
the Commission making two recommendations: first, the requirement of the production to the Registrar 
of a section 36 certificate upon registration of any dealing and to empower the body corporate to withhold 
such a certificate in the case of arrears; and second, to make the first mortgagee liable for levies (1999: 
22).  

5. Staged Developments 

Staged developments are provided for in the Unit Titles Amendment Act 1979, which requires strict 
adherence to subsequent stages of development that the Commission regarded as inflexible, and in the 
event of even minor changes, costly. The Commission proposed that future stages of development be 
subdivided from completed stages of development. In this way further stages would not require the 
consent of existing unit proprietors, and would also make developers liable for their share of all outgoings 
(this is currently not the case with respect to Future Developments Units within a staged development). 
The existing legislation also allows approval for future stages of a development to remain valid over time, 
despite any changes to by-law or Resource Management Act (RMA) requirements. The Commission 
regarded this as unrealistic and stated there was little warrant for departing from the duration of consents 
as provided for in the RMA (1999: 26).  

6. Body Corporate Rules 

 Section 37 of the UTA refers to the way body corporate rules (as set out in the Second and Third 
Schedule rules) should be managed. Section 42 of the UTA (relief in cases where unanimous resolution is 
required) provides for cases where unanimity has not been achieved. The Commission made the 
following recommendations: 

That a section 42 application be able to be made where the resolution is supported by the owners of one 
of only two principal units and in any other case where it is supported on a poll by two thirds of all 
possible votes. 

A section 42 order should not be made if the effect of the proposed resolution would be to change, so far 
as any opponent of the resolution is concerned, the essential elements of the scheme as they were when 
the opponent acquired his or her interest (1999: 29). 

The final recommendations of the Commission in relation to the UTA, though not related to the above 
discussion, remain significant in respect of this study’s research findings: 

There should, out of abundant caution, be express power to establish a sinking fund for deferred 
maintenance and replacement items. 

Sections 42 (as described above) and section 43 (relief for minority voters) should be altered to vest 
jurisdiction in the District Court (rather than the High Court) or in an arbitrator if the parties so agree 
(1999: 29-30). 

While the Law Commission addressed a number of important issues, there appears to have been no 
implementation of the recommendations put forward in the report. Chapter 5 of this report recommends 
that central government proceeds to review the Unit Titles Act, including the issues raised by the 
Commission.   
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2.3 Other Literature and Research Findings 

The New Zealand literature on body corporate operation and management is sparse. A review of the 
annotated Unit Titles Act 1972 and the Unit Titles Amendment Act 1979 shows that a relatively small 
number of cases have been taken to the High Court. These have touched on such issues as debt collection 
procedure, body corporate rules and their amendments, the extent of rights generally, redevelopment, unit 
entitlement issues, the effect of extensions and alterations, and the question of any member of an outvoted 
minority seeking relief. 

There have been a few articles published on aspects of the Unit Titles Act (e.g. Chapman-Smith, 1992; 
Beaton, 1994; Thomas, 1998) and seminars for professionals given by lawyers and body corporate 
specialists. As well, issues about body corporate operation have arisen in several reports that have been 
commissioned by the Auckland Regional Council and territorial authorities. While not the specific focus 
of these reports, the issues most pertinent to this research are commented on below.  

A number of issues pertaining to bodies corporate came to light in a study of the medium density 
development of Ambrico Place in New Lynn, commissioned by the Waitakere City Council (Dixon et al., 
2001). It was found that the Unit Titles Act has not kept pace with the expansion of different housing 
types and the scale of new developments managed by bodies corporate. Five further issues were also 
highlighted. First, the difficulty for owners to change body corporate rules. Second, communication 
problems between body corporate secretaries and owners were evident. Third, issues of communication 
for residents for whom English was a second language were noted. Fourth, it was found that off-site 
owners did not always advise tenants of the body corporate rules. A final issue discussed was that bodies 
corporate with a small number of units, were often unable to employ even a part-time manager to look 
after the development on a daily basis.  

A scoping survey carried out for the ARC in 2000 (Auckland Regional Council, 2000:2), identified key 
body corporate management companies in Auckland. The survey also gathered data on ‘likes’ and 
‘dislikes’ with regard to intensive housing living, some of which were pertinent to body corporate 
operation. Greatest concern was voiced over noise, visitor parking and traffic issues, and poor design, 
amenity and quality. Dissatisfaction with rubbish collection and recycling, as well as the lack of 
management (poorly enforced rules or too many rules, poor security) were also mentioned.  

A review of urban intensification carried out for the Auckland Regional Council (Auckland Regional 
Council, 2000:2) noted that large-scale developments provided better opportunities for the effective 
management and maintenance of intensive housing. Larger developments provided a sense of community 
for residents, as well as enabling the establishment of an effective body corporate structure, with 
sufficient resources to employ a site manager. The review indicated that the long term success of 
developments, a particular concern of neighbours, who feel that they may turn onto ‘slums’, may rest on 
the ability and will of residents to fund on-going maintenance and effective site management. It was 
reported that developers commented on the importance of good management in maintaining standards 
within a development and in ensuring that developments will not turn into slums. There was also concern 
voiced by developers about the low level of body corporate expertise available, and a view that 
management is more difficult for smaller developments (where the cost of an on-site manager is 
prohibitive on a per unit basis). Developers felt that good developments should have rules about issues 
such as noise control and that an on-site manager or body corporate committee should enforce these rules, 
which again would be easier to accomplish in larger developments. The report recommended that 
councils support and encourage the development of resident and ratepayer type organisations within 
medium density development areas so that they have an effective lobbying voice.  

A Christchurch study (CM Research, 1999) noted that bodies corporate did not cover all intensive 
housing developments and that alternative cross-leasing models appeared to work quite well. It was 
considered that, to a certain extent, bodies corporate go against the ‘philosophy’ of high density living. 
While people are attempting to streamline their lives and keep themselves separate from their neighbours, 
they are also expected to collaborate with them on the day-to-day minutiae of running the building. The 
use of a professional to oversee day-to-day matters was considered a popular solution in larger 
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developments. There may be a business opportunity for property management companies to provide 
agency services to smaller developments.  

Another survey commissioned by the ARC examined perceptions of mixed use developments (Auckland 
Regional Council, 2001). This survey too, commented on the poor quality of management and 
communication issues that pertained to bodies corporate. It was found that residents and tenants were not 
clear about their rights in regard to the body corporate. It was also noted that many problems experienced 
with street sweeping, rubbish collection, tree pruning, maintenance of street and furniture, the cleanliness 
of the public realm, and lack of communication were, in fact, council-related issues.   



OVERSEAS MODELS 

20 

3.0 OVERSEAS MODELS: MANAGEMENT ISSUES 

A review of overseas models for managing intensive housing developments reveals that there is a broad 
continuum of approaches, ranging from relatively low levels of self-regulation to high levels of micro-
level governance. These approaches cover a wide range of developments, including typical medium 
density housing developments, co-operative housing, common interest communities, gated commu nities, 
security villages and neighbourhood enclosures. Indeed the development of private residential 
communities across the globe is a rapidly spreading phenomenon, raising critical issues such as the future 
role of government in urban management, the evolving nature of the city, and the relationship of the 
public and private sector in the provision of infrastructure.  

While New Zealand is a relatively late starter in these arrangements, as is Australia, Hong Kong and 
Britain, the private management of housing complexes is well advanced in the United States. It provides a 
useful reference point for other countries. However, it is difficult to draw exact parallels between 
overseas body corporate equivalents and bodies corporate here in New Zealand. The context of 
development and the extent of services which are offered within the particular community shape the 
complexity of management arrangements.  

Countries that have body corporate equivalents include: the United States of America, Australia 
(especially in Queensland, Victoria and New South Wales), South Africa, Canada (especially Vancouver 
Island, BC), Ireland (Dublin), England and Wales (under forthcoming legislation) and Hong Kong. In 
addition, privately managed neighbourhoods and gated communities are being established in Europe, 
Asia, and in the Arab world and will be subject to similar arrangements. Thus it seems that this new form 
of urban living is spreading rapidly but, as yet, there is little empirical evidence to draw on (Webster, 
2001). 

In this section the functions of body corporate equivalents, legislation and regulation, and common 
management issues are discussed, and the experiences of managing intensive housing in the United 
States, Australia and Britain are reviewed. 

3.1 Functions of Body Corporate Equivalents 

Bodies corporate equivalents operate within a range of rules referred to as covenants, conditions and 
restrictions. Degrees of freedom within the rules vary. Typically over time, as discussed later in this 
section, greater regulation takes place in an attempt to legislate for situations not initially covered in the 
earlier days of body corporate equivalents . As the complexity of covenants, conditions and restrictions 
increases, radical change within established body corporate equivalents becomes increasingly difficult, 
without consent of a majority, if not all, of the owners. This is particularly the case where there is a 
master community association with several sub-community associations, each operating semi-
autonomously. 

According to McClaughry (1995: 2), body corporate equivalents have four basic functions:  

1. Through boards of directors elected by the homeowners, they maintain common areas, 

2. Like governments, they provide, directly or through contracting, property-related services such as 
garbage collection, snow ploughing, and security patrols,  

3. They collect assessments/fees from homeowners to pay costs, and  

4. They enforce the covenants, conditions and restrictions which protect the community /housing 
development and its property values against anti-social acts (any act which might diminish resale 
values). 

McClaughry also acknowledges that an unspoken fifth function is political, in that body corporate 
equivalents lobby in order to get national or local government to respond to their interests. For example, 
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in the United States, the Community Associations Institute is a powerful lobby group at political 
legislature levels. Thus, body corporate equivalents can operate as special interest groups.  

3.2 Legislation and Regulation 

A wide variety of legislative frameworks exist across countries for the operation of body corporate 
equivalents. To understand the variation it is necessary to understand the wider context in which body 
corporate equivalents develop. For example, in the litigious American culture, the threat of legal action 
ensures stringent enforcement of body corporate equivalent rules.  

Despite specific legislation against human rights abuse and discrimination, some body corporate 
equivalents create segregation in ‘legal ways’ by enforcing specific regulations or covenants that exclude 
certain groups. There are also wide variations in the way in which local/municipal governments have 
interacted with the private government that body corporate equivalents represent. As noted above, some 
resident associations in the United States provide services traditionally offered by local government. 

Governments have provided much of the impetus for common interest community development. This is 
typified by experience in the United States where cash strapped local councils encourage growth by 
allowing developers to create new communities and provide all the infrastructure, requiring no 
investment on their part. In some states, all newly constructed housing is managed on a common interest 
community basis . 

What is significant to note is that living in these forms of developments requires owners to give up 
freedom of choice and to accept the subordination of private property rights. Residential associations in 
effect act as a ‘democratic sub-society’ to regulate the lives of members. Thus, ironically, residents are 
subject to more private regulation than they would accept from an elected local government.  

The reasons for moving into these forms of developments vary widely but include the desire for social 
order (where conflict is controlled by external means through the association), lifestyle, the maintenance 
of property values and security. Further, it is argued that private residential communities can offer 
residents a better quality of service than is offered by local governments.  

Overseas Approaches  

Examples of the management of intensive housing in the United States, Australia and Britain highlight 
issues that are relevant for the New Zealand situation. What is apparent, is that despite differences in 
legal arrangements, several common issues emerge in the three countries. There are several forms of what 
can be termed common interest arrangements in the United States and Australia. 

Homeowner associations: typically found in suburban developments of detached family homes or town 
houses. Homeowners own their own dwelling unit and its yard and garage and their association owns the 
common property, including streets, parks, golf courses and retail centres. 

Condominiums: commonly multi-family, multi-storey buildings where the residents own their own 
apartments plus an undivided interest in the common areas (lobby, elevators, hallways, pool, garage, etc). 
These common areas are managed but not owned, by a condominium association made up of, and 
controlled by, individual unit owners. These are termed strata titles in Australia. These are most like New 
Zealand bodies corporate.  

Housing co-operatives: this form of body corporate equivalent is not common in the United States, but 
where found, is usually associated with apartment building living. Co-operative residents do not own any 
property individually. They own only a long term, renewable lease on their apartment, plus a divisible 
interest in a tenant managed corporation that owns all the common areas. The main drawback of the co-
operative is that each co-operator is liable for the entire mortgage. If there are vacant units, or if a co-
operator defaults, the residents must pay their share of the corporation’s liabilities. This is termed the 
company titles scheme in Australia.  
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Community land trusts: these are democratically run body corporate equivalents which own and make 
rules for dwelling on the land in conformity to a charter. Individuals can own and bequeath renewable 99 
year leaseholds, and can sell the improvements made upon the land, so that upon sale the trust captures 
the increase in value due to community services or general appreciation.  

Planned communities: here the unit owner owns a freehold interest in a separate area, sometimes called a 
unit, coupled with an interest in the community owners’ association. It is this association that owns the 
common areas. This is termed community titles in New South Wales. 

The distribution of common interest communities in the United States has been nothing short of 
phenomenal. Webster (2001) suggests that fifteen per cent of American housing is located in these 
private-neighbourhood governance jurisdictions. Further, that 50 per cent of new development in 
metropolitan areas of the United States uses a community association format. McKenzie (2002) in his 
keynote address at the International Conference on Private Urban Governance, held in Mainz, Germany, 
stated that one sixth of the American population live in some form of common interest arrangement.  

In the United States and Australia the first generation of statutes passed were not successful (Bailey and 
Robertson, 1997). For example, in New South Wales, the first strata title legislation was passed in 1961 
but was overhauled in 1973, and a third generation statute was passed in 1996. Similarly, in the United 
States the first model condominium legislation was adopted in 1961 and this was widely copied 
throughout the various states. As noted by Bailey and Robertson, as problems arose, different solutions 
were adopted by each state, and the system became increasingly fragmented and complex. However, in 
1983 a model Act was adopted for common interest developments and widely replicated throughout the 
States.  

Systems in Australia and the United States have features that provide for both the ownership and 
management, and maintenance of units within a standardised legal framework which includes: 

Ownership: clarifying boundaries between individual and common property; 

Rights and responsibilities: for example, clarifying roles of private individuals, maintenance and 
management of common property, provision for a common insurance policy; 

Decision-making: owners become members of a managing body which has statutory responsibilities for 
the management of common property. Most decis ions are made by majority vote and are binding on all 
owners; 

Managing agents: statutes generally provide for some form of regulation of professional managing 
agents, reflecting early problems experienced by owners.  

The experience of management of intensive housing in England and Wales has been markedly different. 
Until the 1960s in Britain, many flats in residential blocks were owned by private or social landlords. As 
a consequence of several changes in owner-occupation, such as provision of the right to buy, many 
properties are now in multiple ownership, either privately or by groups such as housing associations. 
With urban intensification as a major policy plank of the British government, the provision of this form of 
housing is undergoing a massive expansion. This has implications for management of blocks of housing 
where responsibility for management is shared between owners, and is not organised on a systematic 
basis.  

Housing ownership and leasehold in Britain is undergoing significant reform and will result in a new 
form of ownership called commonhold (Blandy and Robinson, 2001). While reform has taken many years 
to resolve, the new legislation will improve rights to collective enfranchisement, provide a choice to 
adopt commonhold for new developments or conversion where leaseholders and freeholders agree, and 
regulation for managing agents (Blandy and Robinson, 2001). In developing this new legislation, policy 
makers have drawn on experiences of countries such as the United States, Australian and other European 
countries (Bailey and Robertson, 1997; Robertson and Rosenberry, 2001). The huge increase in housing 
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needed in Britain over the next two decades, particularly in the South East, estimated at nearly 20 per cent 
(The Sunday Times, 2002), will test the efficacy of this legislation.  

3.3 Common Management Issues 

There is frequent reference in the literature to issues arising in the management of intensive housing 
including, but certainly not restricted to: 

§ the on-going involvement of developers with body corporate equivalents, especially with respect to 
on-going contracting of services; 

§ the critical role of managers generally and their comprehension of legislation especially in relation 
to compliance; 

§ the way in which compliance (e.g. body corporate rules) is enforced; 

§ the connection between good management and the success of developments; 

§ the extent of intrusion of rules on personal privacy; 

§ fees, levies and costs – for example, rates and fees compared with other forms of property 
ownership, the operation of sinking funds; 

§ the mix of ownership and rental that is allowed and grandfathering of conditions, covenants and 
regulations; 

§ owners’ lack of awareness of the full implications and consequences of body corporate equivalent 
regulations and their obligations/duties within their body corporate equivalents, including the 
implications both over time and when major maintenance is required;  

§ tenants’ lack of awareness of body corporate equivalent regulations and how these apply to 
tenants. 

The review of overseas models and management issues points to four lessons that are worthy of 
elaboration for the New Zealand context. 

3.4 Lessons from Overseas 

Access to information for potential owners and advice on management problems  

Bailey and Robertson (1997) note that it is important that potential owners are properly informed about 
the annual charges for management of common property, its physical condition, the financial health of 
the body corporate equivalent, and if it has sufficient reserves for future maintenance. Similarly, tenants 
need to be properly informed about the rules relating to the property.  

In New South Wales there is a publicly funded agency which provides free information and advice to 
owners on the law. In the United States, various representative organisations provide legal, financial and 
technical support. The nature of assistance varies according to need, but can be in the form of support for 
the maintenance and/or enhancement of property values, ways of diminishing residents’ fear, and 
assistance in developing rules and regulations that ensure exclusion of unwanted groups. Often assistance 
for body corporate equivalents can be found on web sites. The Community Association Institute is a 
national organisation with many state chapters that specialise in Housing Ownership Association issues. 
They publish, host seminars and vendor fairs, and organise other activities aimed at support and 
information.  

There is no central point in New Zealand where potential buyers and owners can seek independent 
advice, other than by consulting a lawyer. Some pamphlets have been published by councils in order to 
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better inform their residents (e.g. North Shore City and Auckland Regional Council, 2002). Similarly, 
information about the nature and operation of bodies corporate is contained on web sites of some major 
housing firms.  

Regulation Of Professional Management Agents 

In New South Wales, difficulties for owners in supervising management agents led to the introduction of 
compulsory registration and regulation of agents, and for the provision of statutory rights for owners in 
respect of their dealings with agents. In the United States, there is no provision for mandatory regulation, 
although there are voluntary codes in operation in some states.  Currently, Britain has no provision for 
regulation, but this is set to change as a consequence of housing reform. 

Dispute Resolution 

Clearly, there is considerable potential for disputes to arise, particularly over the administration of rules. 
While these may be sorted out within the body corporate equivalent, some cases do go to court for 
resolution. There is no provision for an alternative process in the United States. A two-tier system was 
initially developed in New South Wales but was later improved in 1996 to require that complainants first 
seek a solution through mediation before cases can be taken to an adjudicator who has power to make an 
order and award costs. There is also a right of appeal to the Strata Titles Board which consists of a 
magistrate or similarly qualified person. 

In New Zealand, there is no provision for dispute resolution or mediation for parties dissatisfied in 
respect of bodies corporate, other than redress through the court system, which can prove time consuming 
and expensive as it usually involves taking the matter to the High Court. 

Maintenance And Sinking Funds 

In New South Wales, each managing body is required to make a full estimate of its likely future 
expenditure on maintenance at least every five years and levy sinking funds accordingly. In the United 
States, California makes specific provisions for maintenance planning. The Law Commission (1999) 
recommended that a sinking fund be introduced in New Zealand but this has not been put into effect. 
Bailey and Robertson (1997) note that owners do not always understand the operation of sinking funds. 

The New Zealand experience reflects relatively low levels of self-regulation. The functions of bodies 
corporate to date have not gone much beyond the concerns of managing commonly owned property. 
While the expansion of common interest communities and gated communities seems unlikely to occur in 
New Zealand on the scale of the United States, the management issues raised in this and other sections of 
the report will need to be addressed in accordance with the local context. 

Unlike other countries, New Zealand legislation, in respect of the management of bodies corporate, has 
not undergone major reform, mainly it seems, because the expansion of medium density housing has been 
a more recent phenomenon. The legislation has not been sufficiently tested until now. Like other 
countries, however, urban intensification and the desire for more sustainable urban environments is 
providing an impetus for the creation of more planned residential communities to regulate denser living. 
The effective management of intensive housing plays a key role in maintaining local environmental 
quality and residential harmony.  
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4.0 RESEARCH FINDINGS 

During the interview process and analysis of the research findings, four main themes became evident. 
These themes were identified as: relationships and responsibilities; legislation and regulation; 
communication and awareness; and housing quality and management.  

The first theme, relationships and responsibilities , considers the various stakeholder groups involved 
with intensive housing and bodies corporate, including developers, lawyers, body corporate management 
companies8 and owners, and identifies the tensions that exist between a number of these groups. Theme 
two, legislation and regulation, primarily focuses on a number of issues concerned with the Unit Titles 
Act and body corporate rules. It also looks at regulation and practice issues in relation to developers, 
body corporate management companies and councils. The theme of communication and awareness, 
addresses communication problems between some stakeholder groups and also highlights the general lack 
of knowledge and awareness of body corporate issues by certain groups. The final theme, housing 
quality and management, draws attention to how issues such as design, building materials and 
competent body corporate management influence the success and desirability of intensive housing. 

In the following pages of this section, the findings from this research project have been grouped under the 
four themes discussed above. Inevitably, some findings overlap with one or more theme. For instance, 
findings that relate to problematic relationships between particular stakeholder groups (theme one) often 
overlap with findings associated with poor communication between such stakeholder groups (theme 
three). In such cases each finding has been placed with the most relevant theme, though some findings 
also surface in other themes. 

By its very nature, this section of the report focuses primarily on the proble matic issues surrounding 
bodies corporate. Indeed, it is apparent that within the above themes, threads of ambiguity, dissonance 
and incongruence abound, as evidenced by different tensions between various stakeholder groups.  

Excerpts from the taped interviews with respondents have been included in this section. It some cases it 
has been necessary to reduce the length of an excerpt. In such instances, three full stops (…) have been 
inserted into the text to signify that words within a sentence have been exc luded. In instances where one 
or more sentences have been excluded four full stops (….) have been inserted. Words within [square 
brackets] have been inserted to provide clarification and are not the actual words of the respondents. The 
utmost care has been taken to ensure that, in using these devices, the context and the intent of what the 
respondent stated has not been distorted or altered. 

Each excerpt is labelled according to the group the respondent belonged to (e.g. developer, owners’ 
committee member, lawyer, body corporate management company spokesperson). In excerpts where 
more than one respondent from a specific group has been included, the excerpt is also prefixed with an 
‘A’, ’B’, ‘C’ or ‘D’ (e.g. developer A, lawyer B). However, in further discussions where an excerpt is 
similarly labelled, it should be noted that it is not necessarily the same respondent as labelled in previous 
excerpts. This has been done intentionally to further protect the confidentiality of the respondents. 

During the process of analysing the data from this research project, it was useful to categorise the 
findings into three time phases: (1) planning and construction, (2) post-construction/early occupation, and 
(3) established occupation.  

The table below gives an indication of the main groups involved during these particular time phases. 

 

                                                                 
8  The term ‘body corporate management company’ refers to professional body corporate secretaries. 

While terms such as ‘body corporate manager’ or ‘body corporate administrator’ and ‘body 
corporate secretary’ are also used to describe this role, the term body corporate management 
company used in this report, encompasses these terms, and the array of duties performed in such 
roles. 
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Table 4.1: Involvement of Groups over the Three Time Phases of a Housing Development 
Phase  ⇒ 
Group ⇓ 

Planning & 
Construction 

Post-construction/early 
occupation 

Established 
occupation 

Surveyor �   
Valuer �   
Developer � �  
Lawyer � �  
Council � � � 
BCMC � � � 

PMC 9  � � 
OSM 10  � � 
Estate Agents  � � 

Owners  
1. body corporate 
2. owners’ committee 
3. resident 
4. absentee 

  
� 
� 
� 
� 

 
� 
� 
� 
� 

Tenants   � � 
BCMC  body corporate management company 
PMC  property management company 
OSM  on-site or off-site manager 
 
Table 4.2 below, indicates where problematic issues were identified in particular groups, in relation to the 
four themes. These issues are discussed in the findings below the table. A circle represents where one or 
more problematic  issues  were  identified,  with  a  shaded  circle (� ) indicating a  high level of problem, 
a semi -shaded circle (�) a medium level of problem and an unshaded circle (�) a low level of problem.  

Table 4.2:  Indication Of Problematic Issues Relating To Each Theme, And Level Of 
Problems Identified 

Theme  ⇒ 
Group ⇓ 

Relationships & 
Responsibilities  

Legislation & 
Regulation 

Communication 
& Awareness 

Housing Quality 
& Management 

Valuer  �   
Developer � � � � 
Lawyer  � �  
Council  � � � 
BCMC � � � � 
PMC �  �  
OSM �  � � 
Estate Agents   �  
Owners  
1.body corporate 
2.owners’ committee 
3.resident 
4.absentee 

 
 
 
 
 

 
� 
 
 
 

 
� 
� 
� 
� 

 
� 
� 
 
 

Tenants    � � 
�   high level of problem 
�   medium level of problem 
�   low level of problem 
BCMC   body corporate management company 
PMC   property management company 
OSM   on-site or off-site manager 
 

                                                                 
9  The property management company may be contracted by the developer to oversee the day-to-day 

maintenance of a housing development.  
 
10  An on-site or off-site manager may be contracted to oversee the day-to-day running and 

maintenance of a housing development. On-site or off-site managers are sometimes referred to as 
building or site managers.   



RESEARCH FINDINGS 

27 

Figure 4.1 is an attempt to show the most commonly observed sets of relationships and processes that 
occur within the planning, construction and completion/occupancy phases of a development. It should be 
noted that the diagram is schematic only and does not include all the complexities that may, in fact, exist. 
The diagram is intended as an aid for readers and to complement the findings as they relate to the main 
groups identified in this chapter. 

Theme One: Relationships and Responsibilities 

As can be seen in Table 4.2, problematic issues have been identified with four groups in relation to the 
theme of relationships and responsibilities. In this theme the issues that arise most commonly occur 
between the developer and other groups.  

Developer And Body Corporate Management Company Relationships & Responsibilities 

During the planning and construction phase of a housing development, the developer may have contact 
with one or more body corporate management company for the purpose of contracting such a company to 
oversee the body corporate once it has been established. During this stage, prior to the existence of the 
body corporate, a body corporate management company may advise the developer on what Second and 
Third Schedule rules would be advisable and pertinent for the development in question. The body 
corporate management company may also (and without charge) obtain estimates of valuation and 
insurance costs, prepare a budget for consideration, including an estimated share per unit of body 
corporate costs, and arrange copies of the budget for marketing purposes. While this advice is not 
problematic in itself, there are body corporate management companies that put forward self-advantageous 
body corporate rules and budgets. During the interviews, several respondents told of instances where 
body corporate rules have been written in a way that make it almost impossible for the body corporate to 
remove or change the body corporate management company. It was also suggested that some developers 
and body corporate management companies understate the body corporate budget for marketing 
purposes. The following quotes relate to such instances where the relationships and responsibilities of 
some developers and body corporate management companies come under fire:   

Body Corporate Management Company Spokesperson: Often the developer changes the Second 
Schedule rules … and they’ll put things in there like “the Body Corporate Secretary will be Joe Bloggs 
Ltd for the next ten years” – well that’s taking their [owners] right of choice away for the next ten years 
….  There are some very unhappy people out there that are locked into a body corporate secretary that 
they just can’t seem to get away from. 

Developer A: The reason why some developers have had and some still do the ten year thing is because 
some body corporate managers are willing to pay for it, they’re willing to give the developer some money 
for a ten year contract. 

Body Corporate Management Company Spokesperson: Initially the developer is our bread and butter 
… because they give us the work to start with – but in theory they don’t pay us because we get our fees 
from the budget set in the first year, so we don’t charge for actual setting up and all the work we do prior 
… the developer gets that gratis really.11 

                                                                 
11         See following footnote 
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Body corporate management company spokesperson : Often the developer already has an established 
relationship with a secretarial company [body corporate management company] and that company will 
provide the information that they want for marketing. When we do marketing for a new development we 
go into it quite thoroughly and come up with figures that we’re prepared to play around with a little bit 
but we won’t get it under a certain figure for them by chopping out things that are essential.12 

Developer B: We basically said [to the body corporate management company] “look, we’re going into 
this form of development, we are interested in having proposals put”… at set-up you get an indication of 
what the levies are going to be and it becomes very much a marketing tool so that if you can have 
something which has reasonable base fees you can sell, it’s very attractive, and then anything extra they 
ask for is an optional extra and they [the body corporate] of course will have to pay for it.  It brings back 
to people that you can have anything, but anything has a cost. 

Developer A: A lot of naughty developers around town exclude it [maintenance fund] from their 
marketing budget so that is makes the body corporate costs look less … a lot of developers misrepresent 
the body corporate budget at marketing time.  

Developer And Property Management Company Relationships And Responsibilities 

Just as a developer may contract a body corporate management company in the initial stages of a 
development, so may the developer contract a property management company to oversee the day-to-day 
maintenance issues involved in a housing development. In the course of the interviews four particular 
issues were brought to light surrounding the relationships and responsibilities of property management 
companies: 

Property management companies may receive anywhere between a one to ten year contract from a 
developer, to manage a housing development Once contracted, however, it is the body corporate which 
pays the property management company from body corporate levies, despite having had no choice with 
respect to any of the decision making regarding this company. 

The property management company and the development company may be financially linked (e.g. have 
the same director). This sets up an immediate conflict of interest in that the ability to act impartially may 
be undermined, thus operating against the interests of the owners. 

A property management company sometimes buys a unit in the development in which to house an on-site 
manager. The body corporate pays rent to the property management company for this unit, as well as the 
wages of the on-site manager. A conflict of interest may then arise as the property management company 
is also then a member of the body corporate with full voting rights. 

The property management company may receive a contract to act as the rental agent for other tenanted 
units in the development. In these instances a situation may be set up where off-site owners, who might 
want to independently contract tenants themselves cannot do so. 

The following quote illustrates the frustration of an owners’ committee chairperson who has a property 
management company contracted to their development:  

                                                                 
12  It is important to note that the intention of using these quotes is not to criticise the behaviour of the 

body corporate management company in question, but to highlight the relationships and 
responsibilities involved in the establishment of a body corporate. The intention of the first quote 
(*) is to indicate that body corporate management companies provide certain services to the 
developer at no charge. The second quote (**) illustrates the type of services provided to the 
developer. The interference in this quote (supported by the following quote from a developer) is 
that marketing information provided by other body corporate management companies and 
developers is not always realistic. This is further supported by advertising and promotional 
material gathered during the project.   
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Owners’ Committee Chairperson:  What they’ve [the developer] set up with [name of the property 
management company] is a ten-year contract with right of renewal. We’ve even thought about going to 
litigation … to get out of it because ten years is just too long. We are unhappy with them and there’s no 
way we can get out of it – the only way we’ll get out of it is by them being in breach of their contract, 
which they’ve done several times – but it’s going to cost money to go to court …. We went for a period 
of eight weeks without any on-site managers ….  We actually managed to get [the property management 
company] to pass that money back ….  We pay $36,000 a year to [the property management company] 
for them putting someone in here to manage –  [the property management company] take the rental of 
$380 per week and the rest is salary …. [the rental is for] the [on-site] manager’s unit … he gets free rent 
…. [The property management company] are also responsible for the units – there’s a number of units on-
site that are rented out – the owner has an option to either use [the property management company] as 
their rental company or they can do it themselves – so a number of the units…are actually managed by 
[the property management company] and the on-site managers get a commission …. [The property 
management company] just recently tried to get us to make a rule that every owner [who rents their unit 
should use the property management company] ….  We don’t want it because it would just give them far 
too much monopoly and they are a law unto themselves. 

Developer And On/Off-Site Management Relationships And Responsibilities 

As with body corporate management companies and property management companies, a developer may 
contract an on-site or off-site manager, who oversees the day-to-day matters and maintenance issues in a 
housing development. It became apparent that on-site or off-site manager are vital for the smooth running 
of a housing development. However, it was also evident that there is a lack of clarity in terms of who is 
responsible for the supervision of site managers. Sometimes it is the developer who installs the on-site or 
off-site manager, while in other instances it may be the property management company or a body 
corporate management company. Most frequently, the on-site or off-site manager is paid from body 
corporate levies. The following quotes demonstrate the blurred relationships and responsibilities between 
on-site or off-site managers and other groups.   

Body Corporate Management Company Spokesperson A : We have a contract for managers [on-site or 
off-site managers]… and they are an independent contractor - basically it says you are the building 
manager for this building and we expect you to keep it clean and tidy, advise us of any problems, liaise 
with tenants where necessary, make sure the body corporate rules are enforced … and for this we will pay 
you x amount a month plus GST … depending on the situation – some of them live on-site and their 
accommodation and their rates and their phone are paid for, but again that’s the responsibility of the body 
corporate to pay for … it’s part of the building manager’s overall package.  

Body Corporate Management Company Spokesperson B: I draw up the contract, but it is the body 
corporate that has the contract with the on-site manager … they look upon me as their boss, but the actual 
contract is with the body corporate. 

Developer A: I have recruited some [on-site or off-site managers] myself – I have hunted around to find 
good ones and then they have been employed by the body corporate … ultimately the body corporate is 
us to start with anyway. 

Developer B : We employ a full-time manager … his job is to manage the complex and we basically have 
done a deal where … he lives on-site … makes sure that the removal van isn’t parked on the lawn, makes 
sure that if there is graffiti, it gets removed etc etc … He’s paid out of the [body corporate] levy. 

Owners’ Committee Chairperson : There needs to be more contact [with the on-site or off-site 
managers] – they work for [name of the property management company ] and they say it’s a nine to five 
job, Monday to Friday, and we say it’s not … so that’s another problem we have … these new managers 
have come in and we were adamant that we did not want nine to five put in their employment contract 
and then these people arrive on-site and they sent a letter out saying if you want anything done you can 
make contact with us between eight and five, Monday to Friday … so it’s a bit tricky at the moment … 
the gardens have not come up to standard … we’re going to have to communicate … we pay them 
$36,000 a year.  
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Theme Two: Legislation and Regulation 

As illustrated in Table 4.2, problematic issues connected to legislation and regulation arise in relation to 
valuers, developers, lawyers, councils, body corporate management companies and bodies corporate.  

The Issue Of ‘Unit Entitlements’ And How They Are Established 

The primary role of the valuer during the early stages of development is to ascertain a ‘unit entitlement’ 
for each individual unit in a development with a unit title (as discussed in Chapter 2). The difficulty with 
such a unit entitlement or value is that it becomes fixed and cannot be changed without undergoing a 
‘redevelopment’ of the unit title which, as previously mentioned, can be a lengthy and costly process. Of 
issue here, is not the role or responsibility of the valuer, but the statutory regulation that fixes the unit 
entitlement in place (section 6(2) of the UTA). While it is important that the value of a unit entitlement 
should not be changed without proper consideration or due process, it must also be noted that the relative 
value placed on individual units during this phase of the development will not necessarily remain 
accurate as time goes on. Changes in terms of outlook, commercial or residential use, and the standard 
and quality of future refurbishments within particular units, all influence the relative value/unit 
entitlement of individual units within a development. The fixing of the unit entitlement also establishes 
how future shares, costs, obligations and voting rights are to be determined and distributed amongst the 
body corporate. Problems with this method have been discussed in Chapter 2. The following quotes 
highlight issues regarding unit entitlements:  

Lawyer A: You can only set body corporate levies in accordance with the unit entitlement as set out in 
the act. Now unit entitlement is valued on the unit by the valuer when the development is first set out. So 
if you have a unit on the ground floor that might be say a value of ten out of one thousand, and a unit at 
the top might be a value of fifteen out of one thousand. So those are the respective unit entitlements, 
respective shares, that you have to pay in a body corporate levy … the one at the top might have a higher 
entitlement because it has a nice view, but subsequently what happens is, say, a tower is built in front of 
the one with a nice view and the one on the ground level is perhaps used as a retail outlet and makes 
about twenty times the amount of money as the one of the top floor, yet the ground floor can’t pay more 
than ten of the one thousand of anything [any body corporate costs] because that’s the unit entitlement. 
[Some lawyers] get around that by creating alternative organisations that the owners belong to so …  yes, 
you belong to the body corporate, but you are also obliged to belong to something else if you live here 
and that something else means you have got to pay a whole lot of different things and people like me 
would say you can’t oblige somebody to belong to a different sort of society dealing with issues that 
probably belong to the body corporate, that under the Act [these issues] have to be dealt with by the body 
corporate. 

Lawyer B: Under the UTA the unit entitlement is created right from the beginning of the scheme based 
on the valuation at that time and it is fixed unless the scheme is either altered or cancelled. [It can be 
altered] as a redevelopment, you can actually do a redevelopment scheme without altering the building, 
but you have to go through the procedures. 

Interviewer: Would it be viable? 

Lawyer: Personally, I think not. 

Interviewer: Is it a body corporate issue? 

Lawyer B: It is a body corporate issue in the sense that the body corporate contributions are fixed 
according to unit entitlements and if the unit entitlements don’t reflect the relative market values of the 
individual units, it’s out of skew …. The alternative is to say each three months, six months, whatever, a 
reassessment would be done of the unit entitlements – hugely expensive if you look at all unit titles all 
over the country and likely not to change for that many in any twelve month period, but over a twenty 
year period, yes, a lot of changes. 

Valuer: We do our unit  entitlements assessment when the building is finished and just before title is 
issued we go in and assess it ….  The unit plan has to have the unit entitlement recorded on it before title 
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can be issued …. FDUs [Future Development Units] don’t attract any unit entitlement … but that is a 
problem in a body corporate I guess because say, for example, someone did a ten unit development and 
they built in two stages … and the second stage is never completed – only the first five units pay [body 
corporate levies] and the FDUs don’t pay anything, that can be a problem. 

As the above quotes reveal, there are a number problematic issues surrounding unit entitlements, 
primarily related to the fact that it is difficult to change the unit entitlement, despite the fact that the 
relative values of unit entitlements may change over time. These problems are an example of where the 
UTA appears too restrictive. The issue of future development units also requires further scrutiny. As the 
quote above from a valuer makes clear, when dwellings are only partially constructed and left, or in an 
extreme case where a developer could actually build and tenant out a dwelling, despite not applying for a 
certificate of title, only the units within the body corporate pay body corporate levies. 

Issues Relating To The Set-Up Of Unit Titles Or Alternatives By Developers 

It became evident during both the literature search and interviews that, although a unit title was the most 
common type of title created with regard to intensive housing developments, alternative forms of title and 
subdivision also exist. In smaller and older developments Cross-lease titles are used. In more recent 
intensive housing developments it has been possible for developers to create fee-simple freehold titles for 
individual units/houses. In some high-rise apartment blocks, developers have created a lease rather than a 
unit title. In all instances an entity similar to a body corporate is set up (such as a residents’ association). 
While it is evident that there are problems with the UTA and the limited way in which it deals with body 
corporate affairs, it is probable that the alternatives to bodies corporate have less legislative protection 
than bodies corporate. Developers commented on alternatives to unit titles in both positive and negative 
ways: 

Developer A: We’ve actually done a comprehensive development … where we actually went for a fee-
simple freehold title … it was a little more complex to set up but it overcomes a lot of the confusion etc 
and it also allows … an element of individuality …. We went with a fee simple because it enabled us to 
have a greater variety of design, colour scheme etc, and it also gave us the opportunity to overcome some 
of the shortcomings of body corporates – what we did was set up an owners’ group – a residents’ 
association which has covenants etc on the titles to the benefit of the owners’ association which everyone 
is a member of – so some of the better parts of the body corporate you put into the owners’ association 
but the thing of individual freedom as to colours etc etc … .it’s a variation on a theme and you find that 
quite often people going into that are looking at an owners’ association which is a glorified or a very 
regulated ratepayers’ association. 

Developer B :  There is a firm of solicitors in town and there is a developer who does developments on 
leasehold land where he does not create a unit title structure … he is creating basically a lease … the 
reason he does it is that … he basically tells the IRD that the payment price is a prepayment of ground 
rate, which basically means that he doesn’t have to refund the GST to the IRD, so it’s a GST trick. The 
difficulty is that the investor/purchaser loses the protection of the UTA …. I just won’t do it, it’s as 
simple as that – I could do it – it’s been offered to me – it’s been proposed and suggested – I won’t do it. 

Developer C: We’re producing fee-simple titles down to a hundred square metres …. We use it as a 
selling tool by saying we are selling fee-simple titles. I’d say that the market is excellent in that respect – 
at the bottom end most first homebuyers and even second don’t really understand the ramifications. 
Those who have had a few houses and had a few dramas perhaps have some experience and are more 
aware of that if there is a block wall or Gib wall separating their neighbour or, indeed, what might be a 
future obligation of a body corporate in terms of roads owned by the body corporate or whatever.  We see 
that title as a selling tool and would like to think of it as a benefit o f sales.   

Issues Relating To The Unit Titles Act 1972  And The Creation Of Body Corporate Rules 
By Developers, Lawyers And Body Corporate Management Companies  

It was evident from interviews with developers, lawyers and body corporate management company that, 
in the process of establishing a set of body corporate rules, the developer relies considerably on their 
lawyer (and sometimes a body corporate management company) to create a set of body corporate rules. 
In establishing such rules it can be expected that a developer will favour rules that will attract rather than 
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deter buyers. One developer commented that they tend to establish broad rules which future owners can 
amend as necessary. Another developer stated that the rules for each development rarely vary from the 
rules set out in the UTA. It can also be expected that developers are interested in ensuring their 
developments maintain a certain standard or image over time. One lawyer stated that some developers 
were keen to have their lawyer ‘entrench’ particular rules so that they became impossible to change. 
Another lawyer expressed the opinion that, if tested in court, such rule changes would be deemed ultra 
vires. Instances where Second and Third Schedule rules promote the power or rights of the body 
corporate management company over the body corporate itself, may also be deemed to be beyond the 
legal power or authority of the UTA and therefore invalid. Respondents commented on such matters as 
follows: 

Developer A: We try to keep to the standard rules [ in the UTA] – our view is that the standard rules were 
prepared for a reason and in consultation with the market and the industry, and I’m sure at some stage 
that if people feel they need to be reviewed or revised then the Act would get updated – the rules would 
get updated …. even the most rat-bag lawyer or rat-bag developer is unlikely to want to set up rules just 
to piss off the investors, so most rules … and I can only speak for [name of development company] – we 
operate with normal body corporate rules and we don’t make a lot of amendments and if we make an 
amendment we will only make it if we think it is for the benefit of the building or the investors – that 
doesn’t necessarily mean the investor will like it, but I’m not going to bend the rules because I want to 
piss eight or nine investors off …. I don’t think body corporate rules are there to prescribe how people 
should or should not live. 

Developer B : You don’t want to set onerous rules that people can’t abide by, and I think the biggest word 
is ‘flexibility’ – each development has its own merits and you just have to be flexible with the rules. 
Obviously there are industry standards and quite good industry standards and they are the basis on which 
you set these rules up – after that you in fact move on – let people put in whatever rules they want 
themselves.  

Lawyer A:  At the stage where the developer can govern the whole damn thing [the body corporate], the 
developer says I will either set up another company of mine or I have got someone else that I think is a 
really good body corporate administration company and I will get the body corporate to go into a contract 
with that administrator and that administrator will have the sole rights to carry out the body corporate 
secretarial work and maybe or maybe not obtain proxies from various owners for a contracted time, say 
five or ten, twenty, thirty, forty or fifty years. Then as the body corporate decides, well, we want some 
other manager to manage it for us, well hello, we are in breach of contract with the original contract, 
because it is the body corporate that makes the contract and once it’s done it’s done and the change in 
governance or individual people governing the body corporate is too bad, the body corporate is a legal 
entity for those purposes. 

 Lawyer B: At the moment there are lots of developments being set up around town with all sorts of 
peculiar things being put in the rules that the Act does not allow and I  … believe that legally, if a lot of 
those rules were tested in Court, a Judge would have to say these rules are not laid out within accordance 
of the objectives and purposes of the Act ….  And I think that’s a time bomb waiting to explode … there 
are some big developments which have happened in Auckland where I believe quite radical body 
corporate rules are being put in which are invalid and the credibility of the whole development, which 
may be twenty or thirty floors high, depends on those rules actually stacking up, and I don’t think they 
do. 

Lawyer B: Sometimes it’s really good to know if you are purchasing an establishment that the body 
corporate can only do three things … because then you say, well, even if I lose all my votes, at the end of 
the day I know that I am spending $500,000 to buy into this development knowing what it can do and 
can’t do is actually very clear. So despite what I have said to you, I think in some cases it is actually quite 
a good thing, … you know what you are buying into. However, the fact that these radical amendments 
have been undertaken shows that the Act as it presently is, is not working for people. 

As the above excerpts illustrate, the views and opinions regarding body corporate rules vary considerably 
between individual lawyers and developers. It is also evident that the body corporate rules established 
during this phase of the development will have a significant influence on how the body corporate and 
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development function in the future. A further issue is that, while the Act sets out the duties and 
obligations of a body corporate secretary, it does not appear to have envisaged that large numbers of 
bodies corporate would be managed by professional companies. As a result the Act is silent on such 
matters as: 

The operation of bulk trust accounts by some body corporate management companies. 

The strategy of some body corporate management companies to take a commission or service fee from 
companies or trades people who carry out services for bodies corporate (e.g. insurance companies, repairs 
and maintenance contractors, lawn-mowing and gardening contractors ). 

The manner in which body corporate management companies act as a proxy for absentee owners. 

Regulation and practice issues for body corporate management companies, developers and councils  

A number of the above excerpts demonstrate the frustration that owners’ committee members feel 
towards the body corporate management company contracted to manage their housing development. 
Owners’ committee members interviewed stated that they felt controlled by their body corporate 
management company, yet there seemed little regulation or control of the body corporate management 
company itself. The following excerpts illustrate these views: 

Owners’ Committee Member A: I mean they’re [the body corporate management company] working 
for us … you know they can say they know what they’re doing but I think they do give you that feeling 
that you do as you’re told and go back to your little house. 

Owners’ Committee member B : You know you can sack your dentist, you can sack your lawyer, you 
can sack your doctor, but you can’t sack your body corporate secretary [body corporate management 
company]…. I just feel if the [owners’] committee was allowed to run correctly the whole thing could 
work very well, but it’s not allowed to because they have absolutely no power … it’s so restricted … our 
lawyer let us down to a point, [told us] our body corporate secretary was there to collect our funds and to 
sign the cheques for the gardening, and insurance and various things like that – we didn’t realise the body 
corporate secretary was a god and you had to answer to him. 

Owners’ Committee Member C: Our body corporate is very active – in fact they take a lot of the 
responsibility for running the building themselves, which [name of the body corporate management 
company] find difficult to cope with because they like to… control how the body corporate is run, 
whereas we, the owners prefer to have more control. 

It was not only residents who were concerned about the officious behaviour of some body corporate 
management companies. Other groups also stated the need for greater regulation of body corporate 
management companies: 

Developer A: People that run these things should be qualified …. They should have some form of 
responsibility to something because at the moment anyone can set up to be a body corporate manager … 
there should be some form of registration, some form of licensing …  something that says “hey, we know 
what we’re doing”. You take [name of body corporate management company] or any other real estate 
company – you can find somebody who has just come out of university that has some form of degree, 
maybe a property degree … [they’re] given the job of running a body corporate – well what in god’s 
name do they know about running a body corporate? 

Lawyer B: A  fair amount of my work involves body corporate secretaries who are doing less than a 
good job … and they can get away with it …. Some of the things that they do … are quite shocking ….  
failing to hold meetings, passing resolutions that are clearly ultra vires and then seeking to enforce them 
…. They put in the Second Schedule … that the body corporate secretary cannot be removed … if you 
look at the Second Schedule there is nothing in there that actually relates to that, so that’s the perfect 
example of abuse, yet to most people they would see this rule in the Second Schedule and they would 
probably go to their copy of the Act and see the Second rules can’t be changed except by unanimous 
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resolution and think that we are stuck for the next two hundred years with this body corporate secretary 
…. So in addressing this subject one can’t help but think that if there was a professional body …  an 
organisation which you can campaign to and which holds itself out as having professional standards. 

Developers were criticised for the practice of trading under a particular company for the duration of 
housing construction, which is then wound up on completion of the development. If problems with the 
development are then encountered, it presents difficulties for buyers who wish to confront those whom 
they believe to be accountable. In light of the leaky building syndrome crisis that has hit the building 
industry in New Zealand, this lack of accountability presents considerable difficulties for owners, 
residents, investors and other parties. 

Interviewer: What do you regard as critical for effective management of a body corporate? 

Owners’ Committee Chairperson: Responsible developers - I don’t believe in unnecessary legislation 
but perhaps this is one area where there needs to be some legislation to protect people’s biggest expense – 
no one should be in the position where we’ve got thousands and thousands of dollars of repairs to be done 
and the people who are responsible one way or another are going to walk away from it … [name of 
developer] will change the name of his company and pop up somewhere else … and he’ll  do it all over 
again. 

Body Corporate Management Company Spokesperson A:  A well known developer can end up with 
hundreds of developments, say [there is a] so called ‘Smith Brothers Ltd’ … they do the development and 
take the profit out and Smith Brothers Ltd is wound up within two years – it’s all over – there’s nobody to 
go back to. [They say] “when we wound this up there were no debts outstanding, we paid the IRD, we’ve 
done the lot”. It would be better to have a system like in the USA … a bond system … it would be far 
greater consumer protection. 

Owners’ Committee Member: [The developer] started a new company with the other directors four 
days before they went down the tube – transferred assets into it – nobody cares …. [He] has done this at 
least four times. 

Most criticism of councils related to their interpretation and implementation of the Resource Management 
Act, and compliance issues:   

Interviewer:  What are the main issues that arise with councils with regard to body corporate matters? 

Developer A: Primarily, I would say the whole things of Resource Consent … the desire by some 
councils and planners to over-regulate and to over-design – to try to do away with individuality – to 
achieve personal/political agendas …. An attempt by some to put their own interpretation and to over-
regulate more than anything … the other thing is we try … in unit developments to have all 
infrastructure, sewerage, stormwater etc, taken over as public drains – it can be done at domestic levels 
and become private drains – we endeavour to have the Council take it over as a public drain – there is a 
reluctance for that – now public drains are to a higher standard than private drains and so, there again, it 
comes down to an education thing and I realise that a lot of councils have problems with … the more 
intense developments where they are really squeezed in, so with the loading on the infrastructure they 
don’t want to take responsibility …. It highlights that the people who are making the rules that allowed 
those forms of developments to occur, didn’t understand what it was they were planning for when they 
made provision for it. 

Developer B:  What’s really hard is the RMA – that is one that really needs work – New Zealand needs 
to work out some sort of process whereby developers have certainties – they need to know whether they 
are going to get a development approved or not and they need to know in a timely fashion …. It’s been 
misinterpreted [by councils] and has not been run well. 

Developer C: Basically councils procrastinate, do very little and expect you to pay …. councils have 
contracted out that [compliance] work to get rid of any liabilities so that they can’t be sued. 
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Interviewer: What do you regard as the most critical issues relating to bodies corporate and intensive 
housing developments? 

Developer C: From a developer’s point of view the RMA – there has to be a moral obligation by councils 
to make sure the areas where you can do intensive housing developments are suitable – at the moment 
they are here there and everywhere, especially … in Auckland City – it has no designated corridors to 
build such housing developments where you can just take an old office building, change it into 
apartments and there is nothing to stop the next door neighbour being so close that that you can touch … 
these are Council responsibilities …. The RMA is a gutless piece of legislation …  that has no teeth … it 
takes too long to actually achieve anything through it – you end up with inferior judiciary people there … 
they can’t make a decision to save their lives … they have to take a more social view on these things than 
what they do …. We have been trying for five years to build [a particular development] … we have been 
through the Environment Court, the High Court and back to the Environment Court – we finally have an 
order to build … five years down the track. 

Body Corporate Management Company Spokesperson A: Compliance things are always contentious 
issues because they [the Council] might sign the code of compliance form but then say we have to install 
this fire alarm or that something is not adequate and sometimes the answers that they come back with are 
“well, we can’t be inspecting every day, we rely on what the developer tells us and they’ve produced a 
statement saying it’s been done correctly and now we find it hasn’t, so it’s your responsibility to fix it”. 

 Body Corporate Management Company Spokesperson A: More and more now we are talking to 
Council about trying to find someone responsible for signing off a building that is now falling down … 
everyone shies away … councils are awful to deal with because you don’t have one point of contact …. I 
don’t have any idea on how you can improve communication with the Council. 

Theme Three: Communication and Awareness 

Table 4.2 illustrates that communication and awareness issues arise with all the groups listed in the table, 
with the exception of valuers. Generally, communication that was face-to-face, regular and had a name to 
the face, resulted in considerably fewer difficulties. Findings have been listed group-by-group. In some 
instances only communication or awareness has been discussed - in other instances both aspects were 
relevant and worthy of mention.  

Councils 

Councils were criticised by some respondents in that it was not always clear who should be contacted 
within a council for assistance. Further, when names of relevant staff were known, they were not always 
accessible. They were also criticised for being bureaucratic. Those dealing with them needed to have a 
thick skin and perseverance. The developer quoted below describes his experiences in dealing with 
various councils: 

Interviewer: Does the communication process [with various councils] work effectively? 

Developer A: It works effectively if you can develop a relationship with the people that you have to deal 
with – we endeavour to try and get a one on one relationship and find someone who is … a ‘case officer’ 
who you can go back and keep on channelling through – unfortunately with local government there is a 
tendency for a high turnover and there is a difficulty of continuity ….  There’s the whole thing of the 
Council’s ability to have experienced staff and continuity of staff so that you have a uniformity of 
interpretation rather than during the life of the development perhaps have two or three officers handling 
it, each one whom picks up from scratch … that’s a major problem. 

Developers 

Members of owners’ committees had most difficulty communicating with developers. Where leaky 
building syndrome was a concern in a housing development, communication with the developer quickly 
deteriorated. In other cases, the body corporate had taken the developer to the Small Claims Tribunal to 
claim costs for poor workmanship or for installing low-grade equipment. 
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Interviewer:  How do your dealings with the developer usually take place? 

Owners’ Committee Member: Usually by phone, then by letter and then unfortunately via lawyers – 
he’s just the sort of guy unfortunately who – you just can’t communicate with the man – he’s not a 
pleasant man at all – so how effective is the communication process? – well not very good really – could 
it be improved in any way? – well I think it could be improved … it’s just the issues that haven’t been 
addressed that he should have addressed – I think one thing we would do next time, as one of the 
adjudicators said, is to sue the Council as well – they were jointly responsible. 

Body Corporate Management Companies  

Again, it was owners’ committee members who struggled most when communicating with body 
corporate management companies. Some owners’ committee members stated communication was all too 
often one way with their body corporate management company. In some cases, the body corporate 
management company would not respond to either phone calls or letters. Lawyers had been brought in to 
assist the communication process with body corporate management companies in some instances, 
although with limited success. In other situations, owners’ committee members reported that they felt 
intimidated at meetings. As with developers, some owners’ committee members observed that their 
requests for information or dialogue were ignored. 

Owners’ Committee Chairperson: I believe our relationship has now fallen completely down with 
[name of the body corporate management company] because we are a very strong committee – we say 
“we will pay that bill”, we say “we won’t pay that one” – we run it really and they don’t like it …. If you 
wanted to get hold of [name of the body corporate management company] …  it can take three or four 
days to get the information out of them and that just doesn’t apply to our complex either because I know 
of other people who have got [name of the body corporate management company] as well and it takes 
weeks and weeks and weeks. I know of two or three people who have actually gone in to [name of the 
body corporate management company] – into their offices and stood there and said I am not moving until 
you give me the information I want because they’ve been on the phone – I know one person who had to 
ring sixteen times and he still didn’t get the information and all that he wanted was a copy of the AGM 
minutes from a complex …. I asked at the beginning to deal with one person and one person only … well 
that’s never happened – I have to deal with three or four different people depending on what the issue is. 

The body corporate management companies interviewed demonstrated a broad and in-depth awareness 
and knowledge of body corporate issues and legislation. Some body corporate management companies 
pass on this knowledge to the bodies corporate they represent in a helpful and proactive manner. 
However, interviews with owners’ committee members suggested that this did not always happen with 
their body corporate management company. In some circumstances, it appears that one or two body 
corporate management companies wield their knowledge of the UTA and body corporate rules in a heavy 
handed and autocratic manner. This undoubtedly compounds any existing communication problems, and 
most likely creates new ones.   

Property Management Companies  

As the excerpt below illustrates, some property management companies appear to have difficulty 
communicating with bodies corporate or body corporate management companies. In instances where this 
was apparent, leaky building syndrome was of concern in the development and the property management 
company was associated with the developer. This factor may well relate to communication breakdowns. 

Owners’ Committee Chairperson: Six weeks prior the off-site manager … gave his notice to [name of 
the property management company] … he sent a copy of his resignation to [name of the body corporate 
management company] … immediately she contacted [name of the property management company] and 
asked them what their plans were and how they planned to replace him and when, and that the Owners’ 
Committee or representative wants to be in on the final interviews … so they can voice an opinion … the 
next time we heard from them, I think there was another request in the meantime, was six weeks later 
when there was a ‘oh, this man has been appointed’ …. We were a bit peeved … and at the end of it they 
just sat there and said “gee, sorry we didn’t call you”. 
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On-Site/Off-Site Managers  

Interviews across all groups highlighted the importance of on-site and off-site managers and the crucial 
role they play in terms of preventing minor problems mushrooming out of control. On-site and off-site 
managers were also considered vital in creating awareness of, and compliance by, residents regarding 
matters such as car parking restrictions, security, rubbish disposal and noise.    

Body Corporate Management Company Spokesperson :  On-site managers have an important role – 
they are the key to the success of any building and they have to look after all the people who are resident 
…. The on-site managers have to deal with the day-to-day administration …. They’re definitely the 
housekeepers and my [on-site and off-site] managers come to my body corporate committee meetings – 
they are included and very hands on. 

Developer A: An on-site manager is fantastic – they are a person trusted by the tenants and they can 
leave their key with the on-site manager and we can send a contractor any time of the day. 

Developer B: We think that they [on-site managers] are really necessary and important with blocks over 
thirty – they make a lot of difference. 

Lawyers 

Several respondents stated that not all lawyers were aware of matters, or potential problems, relating to 
bodies corporate. In this respect it is important that interested buyers are particular about the advice they 
seek from their lawyer. 

Body Corporate Management Company Spokesperson : It’s up to the purchaser to make sure that they 
are informed and that’s where I say there are problems – I think solicitors don’t advise their clients – we 
have so many people ring us and say “I bought this property and can you explain what is a body 
corporate, why am I paying this, what does it cover, can I do this?” ….  The onus comes down to the 
solicitors who take their money and run – not advising their client of anything – the developer sets up 
certain rules – the owners now disagree - but those rules were in the sale and purchase agreement – they 
were there to be read …. I think solicitors should be held more accountable, as to the advice they give out 
and don’t give out …. We’re finding we’re advising solicitors on certain things that they don’t 
understand. 

Real Estate Agents 

It became evident during the course of this research project that real estate agents are not always fully 
aware of body corporate and unit titles matters. One body corporate management company spokesperson 
put forward the opinion that real estate agents were reluctant to have potential buyers gain too much 
knowledge of body corporate matters lest it scared off potential buyers. One such body corporate 
management company spokesperson stated: 

Body Corporate Management Company Spokesperson: I think it’s also a case of sales agents wanting 
a very easy project to sell and don’t want to involve us because we possibly make it a little more difficult 
– but there are certain things that they [the developer] have to think about because we are managing the 
building long after they have gone but they want a good sales agent because they want to sell the project 
so they will listen to the sales agent and then they think “we’d better ask the body corporate company 
what they think”, and we may make a suggestion and they will say “no, the sales agent says it’s going to 
be too complicated – we won’t do it that way” – well that’s lovely as they are only going to be there until 
they sell all the project but I’m going to be around for ages. 

Owners 

Table three lists four categories of owners: owners as the body corporate; owners’ committees; resident 
owners; and absentee owners. 

Although all unit owners in a housing development comprise the body corporate, neither resident nor 
absentee owners are always aware of this fact. The body corporate management company is often 
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mistaken for the body corporate, compounding the problems of responsibility and regulation, as 
addressed in previous themes. While owners’ committee members were more aware of body corporate 
issues than other owners, this did not always lead to improved communication with their body corporate 
management company. A number of respondents commented that it was often difficult to locate and 
communicate with absentee owners. A number of absentee owners live overseas and fail to leave 
forwarding addresses.  

The following excerpts illustrate the lack of awareness that body corporate management companies face 
from owners regarding who, and what, is the body corporate: 

Body Corporate Management Company Spokesperson A: They [owners] might ask “can I have a 
cat?” and they get quite shitty sometimes because they think we’re the body corporate and we’re saying 
no – so we have to say “as an owner you are part of the body corporate…” …. If they ring up and say 
their shower is leaking and they want us to fix it they are told very quickly that “no – is it common – can 
anyone come and use your shower? – well then, it’s not a body corporate matter” – so I guess it’s an 
education thing. 

Body Corporate Management Company Spokesperson B: They [owners] don’t understand what they 
have bought into and they don’t understand that they are the body corporate – they are the ones with the 
legal responsibility and that we are just the ones that they employ to make sure that they meet their 
responsibilities – they don’t understand that.  

Tenants 

The most common issue relating to tenants and their awareness was their poor knowledge of body 
corporate rules. Although it is the responsibility of owners, or their letting agents, to inform tenants of the 
rules, more often than not this responsibility fell to the on-site or off-site manager, if one existed, or to 
owners’ committee members, or the body corporate management company. It was not uncommon for a 
body corporate management company, on-site or off-site manager, or owners’ committee, to distribute a 
laminated summary of relevant body corporate rules to new residents, including tenants. Tenant issues are 
discussed further in the following and final theme. 

Theme Four: Housing Quality and Management 

This last theme, housing quality and management, addresses how factors such as design, building 
materials, and capable body corporate management, impact on the success and desirability of intensive 
housing. The theme has three dimensions. The first relates to the quality of the building prior to its 
occupation. The second has to do with the management of the as set at a more strategic level, primarily 
within the domain of the body corporate management companies. The third relates to day-to-day 
management which is more a concern of the owners, the owners’ committee and on-site and off-site 
managers (if they are employed). However, there is, of course, overlap between management of the asset 
and its day-to-day maintenance. Table 4.2 demonstrates the problematic issues and concerns connected to 
developer, council, body corporate management company, on-site or off-site manager, body corporate, 
owners’ committee and tenant groups. As with theme three, the findings are addressed group-by-group. 

Developers 

Several developers interviewed expressed the belief that it is not so much body corporate issues that 
influence the success of intensive housing developments, but issues surrounding good versus bad design. 
Good design includes the use of good quality building products and high quality workmanship. Several 
respondents mentioned a ‘low price mentality’ that exists in New Zealand, which further compounds the 
problem of poor design. 

Developer: Most problems that occur, occur because of bad buildings rather than bad bodies corporate, 
and the thing that purchasers need to focus more on is understanding what they’re buying – who they’re 
buying off – and how good it is …. It’s very disappointing to look at the Saturday papers, or I go to 
projects where I see crap being developed or built, because New Zealand and Auckland in particular is so 
focused on buying cheap – we have this huge ‘cheap’ mentality … and that’s unfortunate and we are still 
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today building a lot of crap buildings and they are long term maintenance problems and anything that 
involves more money and maintenance will always have problems because the body corporate will 
always struggle with enough money and the issues …. If you can buy in a project that has been well 
designed, well built, where there has been attention to detail and materiality and thinking about long term 
maintenance … if they [buyers] did, we wouldn’t have the problems … [but] nobody distinguishes, so if I 
want $216,000 for something [a unit] and somebody else wants $189,000 – but mine isn’t going to cost 
you anything for the next fifty years and his is going to cost you $10,000 a year, you know, you don’t get 
your five stars – people will always buy cheap first – Auckland is completely focused on cheap … no I 
should say New Zealand. 

Councils 

It was the concern of various Council staff that residents of intensive housing remain active and 
responsible in terms of managing and maintaining the developments they lived in. In turn, Council 
building inspectors perform a critical role in terms of ensuring that building and construction quality 
meets acceptable standards. Some respondents noted this is not always the case. 

Body Corporate Management Companies  

As is apparent in the previous three themes, the role and quality of body corporate management 
companies has a considerable influence on body corporate matters. While a number of body corporate 
management companies were strongly criticised throughout the interviews that were conducted, it was 
also evident that there is strong competition within the body corporate management company market, 
resulting in generally low fees being charged by these companies. This may go some way towards 
explaining the poor level of service provided by some body corporate management companies, which 
was commented on by many respondents. The number of units within a housing development also 
influences the cost effectiveness for body corporate management companies. A housing development 
with only ten units, bringing in a fee of approximately $100 from each unit per year, is unlikely to be as 
attractive a proposition to a body corporate management company as a one hundred-unit development. 
Not surprisingly, housing developments or apartments at the high end of the market, where body 
corporate fees were far above average, experienced far fewer body corporate management company 
problems than housing developments at the lower end of the market. While the body corporate 
management companies interviewed stated they were proactive in terms of encouraging the body 
corporate to set up a long-term maintenance plan or sinking fund for their development, both the size of 
the housing development and the economic status of owners influences the effectiveness of such 
maintenance plans or sinking funds.   

Body Corporate Management Company Spokesperson:  The UTA is so waffly that it is open to 
interpretation in some areas, so therefore open to the interpretation of [body corporate] management 
companies, depending on the strategic direction of the company and the fees that they charge – so if they 
are charging a very small amount they are only going to do small amounts of work. 

Interviewer: What are your criteria for choosing a body corporate management company? 

Developer:  To try and find one that is even remotely competent is impossible … basically there aren’t 
any good ones. 

Interviewer:  Why do you think that is? 

Developer:  Quite simple – they don’t get paid enough …. Purchasers and investors don’t like to pay 
fees and when they get shit service they complain – you know – pay peanuts, get monkeys – it’s as 
simple as that …. They’re all incompetent, they employ idiots, they provide a lousy service ….  You wish 
they would do more but they do the minimum – I’ve gone past the issue of blaming them and I’ve now 
rationalised it and just say they don’t get paid enough. 

Owners – The Body Corporate And Owners’ Committee 

With the exception of developments experiencing leaky building syndrome problems, the part played by 
the body corporate itself, and any owners’ committee, whether a formal or informal group, will ultimately 
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determine the success or otherwise of a housing development. While many other parties also have 
responsibilities and an important role to play, the active involvement of the body corporate, and/or the 
owners’ committee, has the potential to make or break the success of an intensive housing development. 
Throughout the interviewing process, it was clear that housing developments which had active owners’ 
committees were more likely to work their way constructively through any number of problematic issues. 
In some cases there was little awareness of Second and Third Schedule rules by either on-site and off-site 
managers or owners, yet the development appeared to run smoothly and effectively. This is not to say that 
all problematic issues facing body corporate and owners’ committee members are surmountable, or that 
other parties can therefore ignore problems facing bodies corporate. The issues that have been raised in 
all four themes present both current and future residents of intensive housing with a large number of 
challenges. Undoubtedly, the active participation of owners in facing these issues will significantly 
influence the outcome of these challenges. 

Owners Committee Member: [The] owners’ committee meets regularly … and has had three 
chairpersons [it’s] very active in [the] day-to-day running of the complex …. This is very time consuming 
and requires five to six owners to put in quite a lot of time. A part-time grounds-person is being trialed 
…. [The] owners’ committee went through a tortuous process to remove the [body corporate 
management] company and set up with another one. Three AGMs had to be held at which each need a 
quorum … the previous company fought bitterly and has held onto books and finances. Legal 
proceedings have been threatened but are unlikely due to cost. The new company is proving to be 
significantly better and performing to expectations. Administration costs are slightly higher per unit, but 
significant process is being made on the issues, including bad debts. A long-term maintenance plan has 
been sought by the committee to give some basis to the setting up of the sinking fund.   

On-Site/Off-Site Managers  

The main issue concerning on-site and off-site managers is where such a role does not exist in a 
development. As has been previously mentioned, an on-site or off-site manager plays a crucial part in 
assisting and maintaining the overall day-to-day management of housing developments. Their presence 
often means that problems are dealt with sooner rather than later, preventing not only a build up of 
frustration or tension amongst owners, but the deterioration of housing quality. As with body corporate 
management companies, a critical mass of units is often required for an on-site or off-site manager to be 
cost-effective, and again, this is less of an issue at the higher end of the intensive housing market. 
Overall, the role of a good on-site or off-site manager in relation to housing quality and management 
cannot be underestimated.      

Body Corporate Management  Company S pokesperson: They are fabulous … worth their weight in 
gold …. I would not buy into a body corporate without an on-site manager …. Usually on-site managers 
are used as a way of saving the body corporate money …. You get a good one – you hold onto them. 

Developer:  I’ve had no major problems there [development block] because … we made the decision to 
employ a full-time manager  … it pays its  dues. 

Tenants 

The ratio of tenants to owner-occupiers in a housing development sometimes influenced how well the 
development was run or regarded. This was often overcome by the presence of an on or off-site manager, 
who played a major role in ensuring tenants complied with the day-to-day rules of the body corporate. 
Although tenants were not interviewed for this project, a number of other groups interviewed were of the 
opinion that in general, tenants were less responsible or mindful of their obligations than owner-
occupiers. The following excerpts illustrate these points: 

Developer:  Tenants … are a problem … [they] have got different, less responsibilities than an owner – 
the tenant doesn’t care – so basically if we have a dispute or a problem where one house continually has 
parties – nine times out of ten it’s because there’s tenants there…tenants can be a problem … also … a lot 
of investors don’t keep the body corporate informed on changes of tenants, so it’s hard to keep in touch 
with tenants, and sometimes it’s hard to notify tenants on things – so tenant issues are very similar to 
owner issues, but with the exception to the fact that they don’t own and therefore they don’t care. 
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On-site Manager:  I think that personal contact with owners is quite important – so they know that if 
they’ve got a problem they know that I’m dealing with it – if I’ve got a concern with their apartment I’ll 
ring them – like with damage or if the tenant has done a runner or if they’ve got too many staying there or 
doing something silly – because in the long run they don’t want tenants doing damage …. I communicate 
with tenants when they first move in – I think it’s a matter of courtesy to say who I am and where they 
can find me so that – little things – I tell them where the rubbish is, where the laundry is, if they lock 
themselves out – what happens if they break something in their apartment ….  It gives me a chance to get 
contact phone numbers from them. 

Owners’ Committee Chairperson:  Tenants … are more sort of selfishly motivated I think – a little bit 
less caring maybe – a little bit … noisier with parties and things like that. 

Owners’ Committee Member:  The main problem when you live with tenants is that it states in the rules 
that the responsibility [for the tenant] is the landlord or the body corporate secretary to provide every new 
resident with the rules of the body corporate and they don’t do a thing ….  In our opinion it should be 
compulsory for tenants … to be asked to read the rules prior to signing the tenancy agreement [but] there 
are so many people handling it … if we had an on-site manager running this place for us … all tenancy 
agreements could be done through the on-site manager – one person could handle all the tenants and he 
would sit them down and say “now look – read this”. 

4.1  Summary of Key Findings 

The chapter concludes with a summary of key findings from each of the four themes used to analyse the 
interview data: 

Relationships And Responsibilities 

There is a lack of clarity with respect to relationships between developers and body corporate 
management companies, developers and property management companies and developers and on or off-
site managers.  

The report highlights the strong possibility of conflicts of interest arising in these sets of relationships. 

Legislation And Regulation  

There are numerous problems and deficiencies with the Unit Titles Act.  

These include matters such as the establishment of unit entitlements, body corporate rules and the 
regulation of, and practice by, body corporate management companies. 

Communication And Awareness  

Communication issues were evident across all stakeholder groups, except valuers.  

These issues can be explained by several factors including: various parties being poorly informed 
regarding roles, responsibilities and legislation; interpersonal difficulties, sometimes created by heavy 
handed practice; and inadequate attention to administrative responsibilities by stakeholder groups. 

Housing Quality And Management  

Three interrelated aspects of this theme are addressed. First, a fundamental indicator for the long-term 
success of intensive housing is good design and the use of high quality building materials.  

Second, while body corporate management companies attracted considerable criticism, it should be 
recognised that they are often forced to operate on low budgets which can compromise the quality of the 
service they can offer.  

Third, the employment of an on-site or off-site manager was unanimously endorsed as assisting the 
smooth running of intensive housing developments.  
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5.0 RECOMMENDATIONS AND GUIDELINES FOR IMPROVING PRACTICE 

The purpose of this chapter is to synthesise four key issues that emerged from the research and to present 
both recommendations and guidelines for various interested parties. The opportunity is also taken to raise 
issues that may require further examination.  

Before the issues are discussed in more detail, three explanations are here offered that provide the broad 
context that assist the interpretation of the research findings. First, bodies corporate, as provided for 
under the UTA, represent a form of collective ownership that sits somewhat uncomfortably with 
the traditional forms of individual home ownership. The legal rights and obligations of individual 
home owners are clearly understood by owners and neighbours. By contrast, there is much less 
experience and knowledge of the responsibilities of being a member of a body corporate. This lack of 
knowledge is not enhanced by the way that ownership of intensive housing is promoted on the basis of 
lifestyle reasons. For example, advertising suggests that ownership of this type of housing will free up 
time for people to enjoy leisure activities, and better fit the changing nature of family life. There is no 
reference to what new responsibilities might emerge for owners.  

What is not made clear is that buying into this form of housing involves a number of unstated obligations. 
The intrinsic nature of intensive housing forces people into a relationship with neighbours in ways that 
they have not had to deal with previously in detached and stand-alone housing situations. These 
obligations are often largely minimised and discounted within the industry. Buyers, for example, are not 
always aware that there may be new matters to face as an owner and that they may need to work co-
operatively with other owners through annual general meetings or an owners’ committee. On the other 
hand, agreeing to abide by a set of rules gives owners a degree of control over their neighbours that they 
would not have in a traditional suburban neighbourhood. However, the forfeiture of individual rights and 
gaining of collective rights is not articulated clearly in any New Zealand literature this study examined. 

Second, there is a complex set of relationships between developers, other professionals, and bodies 
corporate which leads to conflicts of interest occurring at particular points of time in the creation and 
operation of the body corporate. This situation has been created unintentionally by legislation introduced 
in an era when the ownership of detached houses heavily dominated the housing sector and was 
something to which New Zealanders strongly aspired. The understanding of housing ownership, as it was 
then practised, underpinned the development of a new form of housing. The implications of a shift from 
individual to a form of collective ownership were not fully appreciated. Further, the present day 
circumstances of the large-scale uptake of intensive housing and the management of bodies corporate by 
professional companies were not envisaged by legislators. 

Third, the Unit Titles Act has not been significantly reviewed since its creation in 1972. There are a 
number of gaps that have become evident in the course of doing this research, and possibly others that 
might become evident later. While the Law Commission suggested some amendments in 1999, a wider 
review of the sections of the Act that pertain to the operation of bodies corporate is necessary, to take 
account of the rapidly changing housing market and need for greater clarity in several areas. 

The key issues from the four themes delineated in Chapter 4 are drawn out below. 

5.1 Relationships and Responsibilities 

There is little regulatory oversight of the management of the body corporate. The annual general meeting 
is often the only actual interface between the body corporate secretary/body corporate management 
company and owners (Beaton, 1994). Owners have an opportunity at the annual general meeting of the 
body corporate to raise issues and scrutinise accounts, or similarly through the owners’ committee, if one 
exists. However, there are no other mechanisms in place to audit the operation of the body corporate, 
other than the provision in the Second Schedule for auditing accounts. Neither is there, for example, a 
professional body for secretaries or body corporate management companies that may require registration, 
specify particular professional qualifications of its members and provide opportunities for continuing 
professional development and regular networking. Thus, anyone is able to become a body corporate 
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secretary or set up a body corporate management company. In some cases, chartered accountants become 
‘default’ body corporate secretaries, performing the tasks of producing the annual financial statements 
and organising the insurance. 

In Auckland, it appears that there are five large body corporate administration companies which each 
manage anything from around 70 to 700 bodies corporate.  There are also a number of individuals 
who act as secretaries for around a dozen bodies corporate, along with a number of chartered accountants 
who perform limited secretarial duties. In addition, there are a number of real estate agencies who 
perform ‘property management’ including a limited body corporate service. 

Given this situation, there is considerable potential for conflicts of interest to develop.  This raises the 
question of just whose interests are being served in this somewhat diffuse set of relationships. One issue 
that has become evident relates to the relationship between developers, owners and the body corporate 
management company. As noted, developers establish the rules when the body corporate is created at the 
time of the deposit of the unit title, often in liaison with a body corporate management company. It is not 
until later that owners buy and move into the development. Owners, therefore, do not participate in the 
development of the rules or the appointment of the body corporate management company. It may also be 
some time before an annual general meeting is held, where owners can voice their concerns. In the 
meantime, the developer may still own a number of units. This places the developer in a strong position 
should other owners wish to change the rules, as it is likely that they will not be able to obtain unanimity 
to change the rules, or to obtain the required 80 per cent support to take the matter to the High Court. 
Similarly, it raises the issue of divided loyalties for the body corporate management company who is 
attempting to work for both parties. In these cases, a set of guidelines for ethical conduct would be very 
useful. There may be a need for some form of regulation of the body corporate management industry, 
which needs to be taken further in discussions with professional managers, related professionals, bodies 
corporate owners and other interested parties. 

5.2 Legislation and Regulation 

Comment has been made regarding the inadequacies of the Unit Titles Act. For example, Alston et al. 
(2000) suggest that the Act has become outdated. They note that it is regarded as lacking the 
sophistication and flexibility necessary for modern density development and as a result does not satisfy 
the needs of developers or potential owners.  

A significant issue is that it is not always easy for a body corporate to dismiss a secretary/ body corporate 
management company. In some cases, appointment of the secretary/ body corporate management 
company is written into the Second Schedule rules of the body corporate. Second Schedule rule changes 
require a unanimous vote before a change can be made. Alternatively, support by at least 80 per cent of 
owners can then allow the matter to be taken to the High Court to request a rule change. But these 
provisions act as a major limitation on any changes and strongly support the status quo. It serves only to 
strengthen the position of the secretary/ body corporate management company and disempower the body 
corporate. Thus, decisions made by developers when the body corporate is established are pivotal for the 
long-term operation of the body corporate. Yet the developer has often moved on by the time problems 
arise. This suggests that at the earliest opportunity the first group of new owners should have the chance 
to review the rules and contractual arrangements set in place by the developer. 

5.3 Communication and Awareness 

The research findings have focused on issues of communication and awareness at a local level. However, 
the problem is more fundamental than this and relates to the fact that no central government agency has a 
specific mandate and funding to inform the public about bodies corporate matters. Currently the 
Department of Justice has main oversight of the administration of the UTA, while Land Information New 
Zealand is responsible for registration of unit plans and issuing of titles. Nevertheless, it appears that 
there is little oversight by either of these departments in respect of the dissemination of information about 
bodies corporate. Increasingly, therefore, local government is coming under pressure to take on this role 
and alleviate the problems created by inadequate legislation, despite it being outside their core and funded 
responsibilities. 
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At an operational level, potential buyers and new owners are not well informed of the functions and rules 
of the body corporate, and the legislation that oversees these functions. What is readily apparent is that 
potential buyers are given little information by real estate agents when looking at buying a unit. It appears 
that agents may have a limited awareness of body corporate matters, therefore compounding the problem 
of inadequate knowledge on the part of unit buyers. Most critically, unless potential buyers have had 
some prior experience in body corporate matters, they are not aware of what questions to ask at the outset 
concerning the management of a body corporate. The ‘Buyers Guide’, recently published by the 
Auckland Regional Council and North Shore City Council, is a useful publication for sensitising potential 
owners to the range of issues they could encounter when purchasing in intensive housing developments 
(North Shore City and Auckland Regional Council, 2002). 

A major difficulty is, that to all intents and purposes, the body corporate is ‘faceless’, existing largely on 
paper. Many owners are not aware that they, in fact, constitute the body corporate. While a body 
corporate management company acts for the body corporate, the organisation has no mandate to be 
involved in any negotiations between the buyer and the seller of units within the body corporate. The 
body corporate management company often acts for many other bodies corporate and will be located in 
company offices, often well away from the site of the development. Unless buyers are able to identify and 
then contact other owners in the development, or contact the body corporate management company 
directly, it is difficult for them to obtain reliable information about the day-to-day operations of the body 
corporate they propose to buy into. Further, unless the buyer’s lawyer is well informed about body 
corporate issues and the UTA, then the buyer may not be well advised of possible pitfalls  or problems of 
belonging to a body corporate. 

The lack of knowledge on the part of owners, and other interested parties, raises a critical question of 
whose role it is to inform buyers about the advantages and disadvantages of belonging to a body 
corporate. Certainly, it is not in the interests of the companies who manage bodies corporate, developers, 
or real estate agents to disseminate information about potential problems. Normally, advice on purchasing 
properties is given to buyers by their lawyer. However, as noted, not all lawyers are necessarily well 
informed about bodies corporate, beyond understanding the Act and the legal rights of owners.  While 
buyers need to be adequately informed about their property rights, they also need to know more about 
what can occur in the day-to-day operation of the body corporate. Thus, there is a general need for 
education of buyers planning to purchase a unit in a development managed by a body corporate. While 
lawyers might provide this service, it would likely lead to increased conveyance costs which may meet 
client resistance. Given some of the problems that are now emerging with management of bodies 
corporate and the quality of some intensive housing in Auckland, this issue needs to be taken up by 
councils, in association with other parties. 

5.4 Housing Quality and Management  

One key issue noted by participants was that body corporate management companies did not always 
provide good quality on-site management. However, as also noted, this responsibility does not fall within 
the largely administrative mandate of the body corporate management company, and reflects a 
misunderstanding of their role by residents. The UTA requires the secretary to carry out the largely 
administrative functions of holding meetings, arranging insurance and maintenance, levying members, 
preparing annual accounts, liaising with the local council and so on. These functions do not extend to 
day-to-day property management, other than co-ordinating ground and property maintenance. There is, 
therefore, a disjunction between the administration of the affairs of the body corporate and the need for 
hands-on property management. In this case the interests of the owners are not fully served by the Act. 
While it could be argued that all property owners should take responsibility for property maintenance, 
property management can quickly become more problematic in a communal situation.   

A second issue relates to the setting of adequate body corporate levies. While large developments are able 
to draw on sufficient financial resources to employ on or off-site manager, small developments may lack 
the capacity to provide this form of support for owners. Where a body corporate represents a small 
number of owners, or where levies cover only the basics, the body corporate may not be able to employ 
an on or off-site manager, even on a part time basis. This then may fall to the owners’ committee, if there 
is one, to manage day-to-day problems or make additional requests of the body corporate management 
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company.  Much then depends on the levies paid per unit for operation of the body corporate. Currently, 
fees are low, with a common base fee of around $100 per unit per annum. These fees do not allow for 
much additional oversight by the body corporate management company, other than the functions set out 
in the Act. Of course, owners can elect to pay higher fees, but not all owners may be able to pay for 
additional functions.  

A third major issue which can cause contention is the failure of the UTA to require a sinking fund for 
maintenance. This will have major implications for those developments where the body corporate has not 
made adequate provision for long-term maintenance of the property. A major crisis is now emerging in 
the building industry regarding the quality of new housing, including multi-unit housing. Specifically, 
issues of poor quality of building materials, inappropriate architecture, weather-tightness and shoddy 
workmanship have been identified by an independent panel (Building Industry Authority, 2002). Owners 
of intensive housing complexes may face significant increases in fees to redress such problems as leaks 
and rotting timbers.  

Presently, the question of levies and sinking fund maintenance is initially at the discretion of the 
developer, who, concerned to attract buyers, will be inclined to understate needs and under-provide for 
the realities that the new owners will face. It is at this point that developers need to be constrained by 
legislation. 

At present, the question of the provision of maintenance services (such as the sinking fund) is, initially, 
wholly at the discretion of the developer. This means that a service function, which will inevitably require 
the attention of a body corporate, is initially subsumed within the developer’s need to sell at a profit. 
However, at the point where maintenance needs emerge, the body corporate is susceptible to a lack of 
adequate provision, thus leading to the difficulties as adumbrated in this report. Unless and until there is a 
legislative constraint ensuring that people who buy into a body corporate situation are adequately 
provided for in respect of the responsibilities and obligations inherent, councils are likely to continue to 
bear the brunt of dissatisfaction concerning intensive housing. 
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6.0 RECOMMENDATIONS 

1. To Central Government 

1.1 That a major  review of the Unit Titles Act be undertaken as soon as possible. 

1.2 That this review should take account of the recommended changes to the Act made in the Law 
Commission’s Report 59: Shared Ownership of Land and also include consideration of: the role and 
functions of body corporate management companies, secretaries and agents, owners and owners’ 
committees; the current inflexibility of rule changes; the appointment and dismissal of the body corporate 
management company and/or secretary; the preparation of an asset management plan for each body 
corporate; the establishment of a sinking fund; the setting of levies; an early opportunity for the first 
group of owners to review the body corporate regulations and contractual arrangements put in place by 
the developer; and issues around Future Development Units. 

1.3 That consideration be given to the registration and/or regulation of body corporate management 
companies and/or secretaries, which provides for appropriate training, supervision and accountability. 

1.4 That consideration be given to establishing an independent, government funded office to provide 
information and education on bodies corporate. A feasibility study needs to be undertaken on its 
functions, location and funding. 

2. To Local Government 

2.1 That councils take a more proactive role in promoting the provision of information and education 
with respect to the responsibilities, and obligations of those  involved in bodies  corporate management 
and membership. In this regard councils consider preparing a ‘guide to bodies corporate’ which can be 
widely disseminated to owners, potential buyers and professionals.  

2.2 That councils consider appointing a case officer to liaise with bodies corporate and on body 
corporate matters. 

2.3 That councils consider ways of ensuring that, where appropriate, reference is made on Land 
Information Memoranda to the existence of a body corporate. 

2.4 That this report be circulated to relevant Government Ministers and Departments, and professional 
bodies such as the Institute of Surveyors, the Law Society and the Real Estate Institute of New Zealand. 

6.1 Issues for Further Exploration 

In conjunction with the above recommendations, this study has identified two issues that require further 
reflection and investigation - dispute resolution and the extent and scale of the body corporate problem. 

Much is dependent on the nature of the relationship between the body corporate management company 
and the owners. Dissatisfaction with the quality of management by body corporate management 
companies may lead to acrimonious annual general meetings and demands for termination of contracts 
with existing body corporate management companies. Several unit owners spoken to in the course of this 
research cited cases where relationships had broken down with their body corporate management 
company, which relied on the UTA to support their position on issues in contention.  

The resolution of issues in dispute has not been considered in the Act, but clearly is a practical problem 
which has surfaced. Two responses can be made. The first is to ascertain more clearly the extent and 
nature of this issue as part  of further research. The second is to examine the question as to whether a body 
such as the Tenancy Tribunal could be an avenue for the work of dispute resolution in this context. This 
would also require further research, along with the consideration of other possibilities. 
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Not withstanding the limitations of this preliminary study, significant issues concerning bodies corporate 
have been identified as above. However, the extent of the problems and issues regionally, let alone 
nationally, has yet to be ascertained. It may well be in the interests of the Auckland councils to 
commission further and more detailed research to better ascertain the scale of the problems identified, and 
so better target the appropriate means of address and resolution. 

6.2 Suggested Guidelines for Improving Day-to-Day Practice 

Successful management of intensive housing is contingent on attention to what might be perceived as 
relatively minor practices, which can make a significant difference to the quality of day-to-day living on 
site. Many issues that arise need to be dealt with quickly and competently, in order to stop problems 
escalating unnecessarily. Following are guidelines for owners and professionals, drawn from this 
research, which can assist in improving day-to-day practice.13  

For Good Day-To-Day Management: 

§ body corporate secretaries/ body corporate management companies respond promptly to information 
requests from owners and owners’ committees.  

§ bodies corporate should consider the employment of an on-site (or off-site) manager, where 
developments are of a sufficient size to warrant the investment. 

§ the body corporate secretary/ body corporate management company should adopt clear accounting 
procedures and report regularly to owners. 

§ maintenance issues should be attended to immediately. 

For Good Long-Term Management: 

§ an asset management plan is prepared which includes a long-term maintenance plan.  

§ a sinking fund is established, based on the long term maintenance plan. 

§ owners’ committees take the initiative in revising body corporate rules where necessary. 

For Improved Day-To-Day Communication:  

§ regular newsletters are disseminated to keep residents informed. 

§ the names and contact details of owners’ committee members and the body corporate manager are 
available for all residents and potential buyers. 

§ communication is encouraged between off-site owners and their tenants with respect to rules and 
responsibilities. 

Councils Need To: 

§ encourage better relationships between bodies corporate and councils over such matters as adequacy of 
parking for residents and visitors, suitability and placement of recycling and rubbish containers and 
disposal practices, and charging for services (such as water and waste water). 

§ ensure that resource consent conditions are adhered to and implemented.  

§ ensure that council staff are accessible and where appropriate, that councils have nominated contact 
people with specific responsibility for liaising with bodies corporate. 

                                                                 
13  Some of these guidelines are corroborated in a short paper prepared by the Auckland Regional 

Council, (2000:1). 
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APPENDIX ONE:  OUTLINE OF INTERVIEW QUESTIONS FOR 
DEVELOPERS, BODY CORPORATE MANAGEMENT COMPANIES, 
OWNERS’ COMMITTEES, COUNCILS, ON-SITE/OFF-SITE MANAGERS 
AND LAWYERS. 

Set-Up Issues, Roles And Responsibilities: 

The role of each group with regard to body corporate matters. 

The responsibilities of each group in relation to body corporate matters. 

Views on key issues surrounding bodies corporate. 

The process involved in setting up a body corporate. 

The general and legal responsibilities involved in setting up a body corporate. 

The basis on which rules are selected. 

Whether a body corporate management company is always engaged to administer body corporate matters. 

The criteria for choosing a body corporate management company. 

The skills needed in a body corporate management company. 

What parties are responsible or involved in setting up a long-term maintenance plan or sinking fund. 

The costs involved in setting up a body corporate. 

Alternatives to the unit title and body corporate (e.g. cross-leases, resident association). 

Post Set-up Issues:  

The degree to which the developer continues to have involvement with the body corporate after initial 
set-up. 

Views on the process whereby the developer sets up and implements the conditions of a body corporate, 
for which owners will be ultimately responsibility. 

Views regarding the adequacy of legislation connected to the set-up and operation of bodies corporate. 

Communication Issues: 

The main issues that arise in dealings with the developer, body corporate management company, 
councils, on or off-site managers, owners’ committee, owners, lawyers, tenants. 

How dealings with each group usually take place (e.g. over the phone, in person, through letters, via 
lawyers). 

Whether the communication process is effective. 

Whether the communication process could be improved in any way. 

How Groups Rate: 

Satisfaction with developer, body corporate management company, on or off-site managers, councils, 
owners’ committee. 



APPENDIX ONE 

52 

Effectiveness of individual body corporate management companies. 

Views on consistency of body corporate management company management across developments.  

General issues concerning bodies corporate.  

What the term ‘body corporate’ means. 

View on what is critical for effective management of bodies corporate. 

23. Suggestions for improving the effective operation of bodies corporate. 

Views on whether bodies corporate or body corporate management companies should take on more 
functions. 

How compliance of rules is ensured/ how rules are enforced. 

Views on whether there are issues in, say twenty years time, that will require re-thinking of body 
corporate matters (e.g. how they are set up, organised, managed). 

Other people or organisations it would be helpful for the research team to talk with. 

Any other issues regarded as important, that were not covered by the interview questions. 

Summary Question:  

Views on what are most critical issues relating to bodies corporate and intensive housing developments. 
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APPENDIX TWO:  SECOND AND THIRD SCHEDULE RULES AS SET OUT 
IN THE UNIT TITLES ACT 1972 

SECOND SCHEDULE 

Section 37 

RULES THAT MAY BE AMENDED BY UNANIMOUS RESOLUTION 

Duties of Proprietor 

1.   A proprietor shall--- 

(a)    Permit the body corporate (or its agents or servants) at all reasonable hours to enter into and upon 
his unit for any of the following purposes, that is to say,--- 

(i)        Viewing the condition thereof;  

(ii)  Maintaining, repairing, or renewing any pipes, conduits, wires, cables, or ducts for the time 
being in, upon, or passing through his unit and capable of being used in connection with the 
enjoyment of any other unit or common property; 

(iii)      Maintaining, repairing, or renewing any common property; and 

(iv)      Ensuring that the rules are being observed: 

(b)  Comply in all respects with all Acts, bylaws, and regulations for the time being in force in the area 
in which his unit is situated in so far as they relate to the use, occupation, or enjoyment of his unit: 

(c)  Forthwith and at all times carry out all work that may be ordered by any competent local authority 
or public body in respect of his unit to the satisfaction of that authority or body: 

(d)  Duly and punctually pay all rates, taxes, charges, and other outgoings from time to time payable in 
respect of his unit to any local authority or public body and all sums properly levied in respect of his unit 
by the body corporate: 

(e)  Repair and maintain his unit, and keep it in sufficiently good order, repair, and condition to ensure 
that no damage or harm shall ensue to the common property or any other unit in the building of which his 
unit forms part: 

(f)  Make no additions or structural alterations to the unit without the consent of the body corporate. 

Powers and Duties of Body Corporate 

2.   The body corporate shall--- 

(a)  Repair and maintain all chattels, fixtures, and fittings (including stairs, lifts, elevators, and fire 
escapes) used, or intended, adapted, or designed for use, in connection with the common property or the 
enjoyment thereof; 

(b)  Repair and maintain all pipes, wires, cables, ducts, and all other apparatus and equipment of 
whatsoever kind and wheresoever situate which may be reasonably necessary for the enjoyment of an 
incidental right which may from time to time exist by virtue of section 11 of the Unit Titles Act 1972: 

(c)  On request, produce to any unit proprietor, or a registered mortgagee of any unit, or any person 
authorised in writing by any unit proprietor or registered mortgagee of any unit, all policies of insurance 
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effected by the body corporate under the provisions of section 15 of the Unit Titles Act 1972 and the 
receipt for the last premiums paid in respect thereof. 

3.    The body corporate may--- 

Borrow any money necessary to enable it adequately to perform its duties or  exercise its powers: 

(b) Invest any money for the time being held by it (whether in a fund established under section 15 of 
the Unit Titles Act 1972 or otherwise) in any of the modes of investment for the time being authorised by 
law for the investment of trust funds: 

(c) Establish a current account at a bank, and nominate for the purposes of this paragraph 3 persons 
(including the secretary) of whom any 2 may operate the account: 

(d) Enter into any agreement with a proprietor or an occupier of any unit for the provision of 
amenities or services by it to the unit or to the proprietor or occupier: 

(e) Grant to a proprietor of a unit or to anyone claiming through him any special privilege (not being a 
lease) in respect of the enjoyment of part or parts of the common property: 

Provided that any such grant shall be determinable by special resolution. 

Committee of a Body Corporate 

4.  Where there are more than 3 proprietors, the powers and duties of the body corporate shall be 
exercised and performed by a committee, subject to any restriction imposed or direction given at a 
general meeting of the body corporate: 

     Provided that any expenditure of over $100, not being expenditure which the body corporate is 
legally obliged or previously authorised to incur, shall be referred To a general meeting; and if the share 
of the proprietor or proprietors of any principal unit in any expenditure that is referred to a general 
meeting exceeds $30, that expenditure shall not be incurred unless it is approved by at least a three-
fourths majority of votes. 

5.   Until the first annual general meeting of the body corporate, the proprietors of all the units shall 
constitute the committee. Thereafter the committee shall consist of such number of proprietors, not being 
fewer than 3, as is fixed from time to time by the body corporate at an annual general meeting. 

6.  The members of the committee shall be elected at each annual general meeting, to  hold office 
until the next annual general meeting: 

     Provided that, unless the committee consists of all the proprietors, the body corporate may by 
resolution at an extraordinary general meeting remove any member of the committee before the 
expiration of his term of office and appoint another proprietor in his place to hold office until the next 
annual general meeting. 

7.  Any casual vacancy on the committee may be filled by the remaining members of the committee. 

8.  The quorum necessary for the transaction of the business of the committee may be fixed by the 
committee; and, unless so fixed, shall be 2 if there are not more than 6 members and 3 otherwise. 

9.  If the number of committee members is reduced below the number which would constitute a 
quorum, the remaining members may act for the purpose of increasing the number of members to that 
number or of summoning a general meeting of the body corporate, but for no other purpose. 
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10.  At meetings of the committee all matters shall be determined by a simple majority of votes. In the 
case of equality of votes the chairman for the time being of the meeting shall have a casting vote as well 
as a deliberative vote. 

11.  Subject to any restriction imposed or direction given at a general meeting, the  committee may--- 

Meet for the conduct of business, adjourn, and otherwise regulate its meetings as it thinks fit: 

      Provided that it shall meet when any member of the committee gives to the  other members not 
less than 7 days' notice of a meeting proposed by him, specifying the reason for calling the meeting: 

Employ for and on behalf of the body corporate such agents and servants as it thinks fit in connection 
with the control, management, and administration of the common property, and the exercise and 
performance of the powers and duties of the body corporate: 

From time to time elect one of its members to act as convener of the committee: 

Delegate to one or more of its members such of its powers and duties as it thinks fit, and at any time 
revoke the delegation: 

Whenever it thinks fit, convene an extraordinary general meeting of the body corporate. 

12. The committee shall--- 

Keep minutes of its proceedings: 

Cause minutes to be kept of general meetings of the body corporate, and include therein a record of all 
unanimous resolutions: 

Cause proper books of account to be kept in respect of all sums of money received and expended by it, 
and the matters in respect of which all such income and expenditure is received or incurred: 

Prepare proper accounts relating to all money of the body corporate, and the income and expenditure 
thereof, and arrange for the accounts of the body corporate for each year to be duly audited by an 
independent auditor, for a copy of the duly audited annual accounts to be sent to each proprietor before 
each annual general meeting of the body corporate, and for the duly audited annual accounts to be 
presented to each annual general meeting of the body corporate: 

On application by a proprietor or a mortgagee of a unit, or any person authorised in writing by either of 
them, make the books of account and all minutes available for inspection at all reasonable times: 

Upon a requisition in writing made by proprietors entitled to 25 percent of the total unit entitlement of the 
units, convene an extraordinary general meeting of the body corporate. 

13.  Except as provided in clause 9 of these rules, no act or proceeding of the committee or of any 
person acting as a member of the committee shall be invalidated in consequence of there being a vacancy 
in the number of the committee at the time of that act or proceeding, or of the subsequent discovery that 
there was some defect in the election or appointment of any person so acting, or that he was incapable of 
being or had ceased to be such a member. 

General Meetings of a Body Corporate 

14.  A general meeting of the body corporate, to be called the annual general meeting, shall, in addition 
to any other meeting, be held at least once in every calendar year and not more than 15 months after the 
holding of the last preceding annual general meeting. The first annual general meeting of the body 
corporate shall be held within 3 months after the date of the deposit of the unit plan or of the first sale of a 
unit, whichever is the later. 
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15.  All general meetings of the body corporate other than annual general meetings shall be called 
extraordinary general meetings. 

16.  At least 7 days' notice of every general meeting of the body corporate specifying the place, the 
date, and the hour of the meeting, and the proposed agenda shall be given to all persons entitled to 
exercise a vote in accordance with the provisions of section 41 of the Unit Titles Act 1972 and of clause 
23 of these rules: 

       Provided that accidental omission to give such notice to anyone so entitled  shall not invalidate 
any proceedings at any such meeting. 

17.  Any notice required to be given under clause 16 of these rules shall be sufficiently given if 
delivered personally to the person concerned or if left, or sent by letter posted to the person concerned, at 
the last address of that person notified to the body corporate, or if no such address has been so notified at 
that person's last known place of residence: 

  Provided that, if a proprietor advises the body corporate in writing that he requires notices sent to 
him by post to be sent by registered post, a notice 

 thereafter sent to him by post shall not be sufficiently given unless it is  

 sent by registered post. 

18.  At a general meeting of the body corporate, the persons entitled, on an ordinary resolution, to 
exercise the voting power in respect of not less than one-third of the units shall constitute a quorum. 

19.  Save as otherwise provided in these rules, no business shall be transacted at any general meeting 
of the body corporate unless a quorum is present at the time. 

20.  If within half an hour from the time appointed for a general meeting of the body corporate a 
quorum is not present, the meeting shall stand adjourned to the same day in the next week at the same 
place and time, and if at the adjourned meeting a quorum is not present within half an hour from the time 
appointed for the meeting the number of persons present and entitled to vote at the expiration of that half 
hour shall constitute a quorum. 

21.  At a general meeting of the body corporate, the chairman shall normally be the convener of the 
committee if he is present. If there is no convener or if the  convener is not present or is unwilling to act, 
a chairman shall be elected at the commencement of the meeting. 

22.  Save as otherwise provided by the Unit Titles Act 1972 or these rules, all matters at a general 
meeting of the body corporate shall be determined by a simple majority of votes. In the case of equality 
of votes the chairman for the time being of the meeting shall have a casting vote as well as a deliberative 
vote. 

23.  Subject to the provisions of section 41 of the Unit Titles Act 1972, at any general meeting of the 
body corporate--- 

Where a unanimous resolution is required each person who is a proprietor  shall be entitled to exercise 
one vote: 

In all other cases one vote only shall be exercised in respect of each principal unit, and no separate vote 
may be exercised in respect of any accessory unit. 

24.  At any meeting of the body corporate any person present and entitled to vote on the matter that is 
under consideration may demand a poll thereon, which shall be taken in such manner as the chairman 
thinks fit.  
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25.  The result of the poll shall be deemed to be the resolution of the meeting at which it was 
demanded. Where a poll is not demanded, a declaration by the chairman that a resolution has been carried 
shall be conclusive evidence of that fact without proof of the number or proportion of votes recorded for 
or against the resolution. 

26.  Any vote to be cast at a general meeting of the body corporate may be exercised personally or by 
proxy. Where 2 or more persons are jointly entitled to exercise one vote and wish to do so by proxy, that 
proxy shall be jointly appointed by them and may be one of them. A proxy shall be appointed in writing. 
If only one of those persons is present at a general meeting and they have not appointed a proxy as 
aforesaid, he or she may exercise the vote.  

27.  Where a poll is demanded or a special resolution is before the meeting, each vote shall correspond 
in value with the unit entitlement of the principal unit and accessory unit (if any) in respect of which it is 
exercised. In all other cases each vote shall be of equal value.  

28.  Except where a unanimous resolution is required, a power of voting in respect of a unit shall not 
be exercised unless all amounts accrued due and payable under the Unit Titles Act 1972 to the body 
corporate in respect of the unit in respect of which the vote is exercisable have been duly paid. 

29.  If there is no committee, the responsibility for the matters set out in clause 12 of these rules except 
paragraph (a), and the powers given to the committee by clause 11 of these rules except paragraph (a), 
shall be those of the body corporate; and, unless the context otherwise requires, every reference in these 
rules to the committee shall be read as a reference to the body corporate. 

30.  A secretary [(who may or may not be a proprietor)] shall be appointed by the body corporate at its 
first annual general meeting for such term, at such remuneration, and upon such conditions as it may 
approve; and any secretary so appointed may be removed by the body corporate, either at a subsequent 
annual general meeting or at an extraordinary general meeting called for that purpose. At any such 
meeting the secretary shall have the right to attend and be heard. 

The words in square brackets were substituted for the former words by s. 27 (1) of the Unit Titles 
Amendment Act 1979. 

31.  The function of the secretary shall be to keep proper books of account in which shall be kept full, 
true, and complete accounts of the affairs and transactions of the  body corporate and to carry out such 
other functions as may from time to time be delegated to him by the body corporate. 

[31A. The secretary shall in each year prepare a balance sheet showing the body corporate's financial 
dealings during that year, and shall, within 6 months after each annual general meeting, send a copy of 
the latest balance sheet to every proprietor.] 

This rule was inserted by s. 27 (2) of the Unit Titles Amendment Act 1979. 

Miscellaneous 

32.  The common seal of the body corporate shall not be used without the authority of the committee 
of the body corporate previously given. Whenever the seal is affixed to any instrument, that instrument 
shall be attested by at least 2 members of the committee or, where an administrator has been appointed or 
there is only one proprietor, by the administrator or that proprietor. 

33.  For the purposes of these rules a special resolution means a resolution proposed at a general 
meeting of the body corporate of which at least 14 days' notice specifying the intention to propose the 
resolution as a special resolution has been given. 

34.  Where a resolution is proposed as a special resolution, the vote of the meeting shall be taken in the 
same way as if it had been proposed as an ordinary resolution and a poll had been demanded: 
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       Provided that a special resolution shall be deemed not to be carried unless persons entitled to 
exercise not less than three-fourths of the value of the votes and not less than three-fourths of the number 
of votes exercisable in respect of all the units vote in favour of it. 

THIRD SCHEDULE 

Section 37 

RULES THAT MAY BE AMENDED BY RESOLUTION OF BODY CORPORATE 

A proprietor or occupier of any unit shall not--- 

Use of permit his unit to be used for any purpose which is illegal or may be injurious to the reputation of 
the building: 

Make undue noise in or about any unit or common property: 

Keep any animal on his unit or the common property without the prior consent of the committee of the 
body corporate, or, if there is no committee, of the body corporate: 

Use the common property in such a manner as unreasonably to interfere with the use and enjoyment 
thereof by other proprietors and their families and visitors: 

Use his unit or permit it to be used in such manner or for such purpose as to cause a nuisance or 
disturbance to any occupier of any unit (whether a proprietor or not) or the family of any such proprietor. 
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